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1. English - II
I. THE DIVISIONS OF THE LAW
Law is the element of society and also an essential medium of change. A knowledge of
law increases one’s understanding of public affairs. Its study promotes accuracy of expression,
facility in argument and skill in interpreting the written word as well as some understanding of
social values.

DISTINCTION BETWEEN CRIME AND CIVIL WRONG
The distinction between crime and a civil wrong is in essence quite simple. The distinction
does not lie in the nature of the wrongful act itself. In very many cases, the same act may be
both a civil as well as a criminal wrong. For example if a cloak room employee runs away with
a bag entrusted to him, he commits the crime of theft and two civil wrongs namely the tort of
conversion and breach of contract. As a result two sorts of legal proceedings can be taken
against him, a prosecution for the crime and a civil action for the tort and breach of contract.
The above illustration clearly shows that the true distinction between a crime and a civil wrong
resides not in the nature of the wrongful act but in the legal consequences that may follow it. In
criminal proceeding there is a prosecutor prosecuting a defendant and the result of the same
prosecution, if successful, is the conviction and the accused may be punished by one of a variety
of punishments ranging from fine to death. In civil proceedings the person instituting a suit is
called plaintiff and the opposite party is the defendant. The proceedings if successful, will result
in judgment for the plaintiff by way of order for payment of compensation, specific performance,
declaration of title, recovery of possession, injunction etc.

THE CLASSIFICATION OF CIVIL WRONGS
Civil wrongs are broadly classified into three categories namely the breach of contract, tort
and breach of trust. Breach of contract implies failure on the part of one of the parties to perform
his part of legal obligations arising out of the contract. In this context it is important to note that a
contract need not be in a formal document. It can be oral also. Every time a transaction is made
a contract is entered.
Tort is a civil wrong independent of contract. It gives rise to an action for damages irrespective
of any agreement not to do the act complained of. It includes such wrongs as assault, battery,
false imprisonment, trespass, conversion, defamation, negligence and nuisance.
A trust is an obligation enforced by courts. A trustee who fails to fulfill his obligation is liable
for the breach of trust. In the case of the private trusts the beneficiaries may be determinate
where as the beneficiaries under the public trust are indeterminate. For example, in case of a
charitable trust there need not be any definite beneficiary but the property is held on trust for the
public as a whole or for some section of it.
Apart from these three classes of civil wrongs there is another type of civil obligation called
the Quasi contractual obligation. In quasi contact, though the parties are not liable in contract,
they are liable for injustice. For example, if ‘A’ pays some amount to ‘B’ by mistake thinking that ‘A’
owes the amount to ‘B’ it can be recovered as the law treats it as if B had contracted to repay it.
		
3

ENGLISH - II

SUBSTANTIVE AND ADJECTIVAL LAW :
A distinction cutting across between civil and criminal law is that between substantive and
adjectival law. Substantive law lays down peoples rights, duties, liabilities, and powers. Adjectival
Law relates to the enforcement of rights and duties. It is mainly concerned with procedural laws.
For example, Civil procedure, Criminal procedure and Evidence.
THE TITLE OF CASES.
It is important to know the rules for naming of cases. Criminal trials are differently named
based on the two main divisions of crimes as indictable offences and summary offences.
Indictable offences are more serious offences triable in the crown court. Trials on indictment are
in the name of the Queen or the King who is on the throne. Reg (Regina) or Rex respectively
both conveniently abbreviate to ‘R’. Thus Reg V Sikes or Rex V Sikes may both be written R V
Sikes. In some types of criminal cases the title of the cases will not contain Reg or Rex before
V, but will contain the name of a private person. This happens when the case is tried summarily
before magistrates i.e. justices of peace.
Civil cases will usually be cited by the names of the parties (eg) Rylands V Fletcher. If the
Queen or the King as representing the Government, is a party, she is, in civil cases called “The
Queen” and similarly with the King, thus British Coal Corporation V The King; but ‘R’ may also be
used, when an appeal is taken to the Court of Appeal (Civil Division) the name of the appellant is
put first. This means that the names may become reversed, in some cases where a will is being
interpreted, the name of the case is “In re (in the matter of) somebody or something; for instance
“In re Smith”. Certain applications to the court are called “Ex Parte”. Ex P smith means on the
application of Smith. In the probate cases i.e. cases concerned with the proof of a will, the title
In Bonis i.e. in the Goods of- In bonis Smith may be used.
COURTS WITH CIVIL JURISDICTION
The Courts with original jurisdiction are the High Courts and County Courts. The High Court
is divided into three divisions : The Queens division, the Chancery division and Family division.
The First administers primarily the common law, the second equity and the third probate, divorce
and admiralty cases.
A civil trial in the High Court is before a single judge, generally sitting without a jury. The
judges may sit in London or Provinces. High court cases outside London are often taken by
Deputy High Court Judges or plain Barristers. The less important civil cases are tried in the
county courts. Appeals from both the High Courts and the County courts lie to the Court of
appeal. The Court of appeal generally sits with three members, and there will be several such
courts in action at the same time. When an appeal is taken to the court of appeal either from
the High Court or from the County court, a further appeal lies, with leave, to the House of Lords.
However the system of two appeals is subject to criticism among the jurists.
A civil case may go on appeal direct from the High Court to the House of Lords under the
“Leap Frog” procedure introduced by the Administration of Justice Act 1960. This can happen with
the consent of the parties and on certificate from the judges, if the case involves the interpretation
of the legislation or is governed by a previous decision of the court of appeal or House of Lords
which one of the parties wishes to overturn.
COURTS WITH CRIMINAL JURISDICTION
		
The crown court is the main criminal court in England. It was created by The Courts Act
1971. A criminal trial in the crown court is always by jury. The court is normally presided over
by a circuit judge or recorder who controls the trial and directs the jury; but it may also be
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constituted with a High Court Judge. Appeal from the crown in the criminal cases lies to the court
of appeal (criminal division). The appeal may be on law or fact or against sentences, but only the
defendant can appeal and not the crown. On a successful appeal against conviction the court
will quash the conviction; but it may substitute a conviction of some other offences of which the
jury could have convicted. From the court of appeal a further appeal lies in important cases with
leave, to the House of Lords. The lower appellate court must certify that a point of law of general
public importance is involved and it must appear to the House of Lords that the point ought to be
considered by the House.
Summary offences i.e. crimes not triable on indictment, are triable without a jury by
magistrate’s courts. Many crimes though falling within the category of indictable offences, can
be tried in magistrate’s courts if certain conditions are satisfied; they are said to be triable both
ways. Appeal from Magistrate’s courts in criminal cases are similar to those in civil cases. The
defendant may appeal to the crown court, which rehears the whole case, there is no jury, but
atleast two magistrates sit with the judge or recorder. A case may also be stated on a point of law
for the decision of a divisional court of the Queen’s Bench Division and a further appeal may be
taken from the divisional court, subject to restrictions, to the House of Lords. An appeal by way
of case stated is open not only to the defendant but also to the prosecutor, whereas in trials on
indictment there is no appeal from an acquittal.
The Hierarchy of courts, both civil and criminal, can be represented diagrammatically as
follows:
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The Supreme Court of United Kingdom.
The Supreme Court of United Kingdom was established by part 3 of the Constitutional
Reforms Act 2005 and started work on 1st of October 2009. It assumed the judicial function of
the House of Lords which were executed by the lords of appeal in ordinary, commonly called
Law Lords. It is the apex court in all matters under English Law, Northern Irish Law and Scottish
Civil Law. It is the Court of last resort and the highest appellate court in the United Kingdom. It is
located in Middlesex Gvildhall, London.

2. COMMON LAW AND EQUITY
Common law and equity are two important legal terms that are likely to confuse the students
of law. Glanville Williams explains the tenor of these terms with illustrative examples.

THE COMMON LAW
The phrase common law seems a little bewildering because it is always used to point a
contrast and its precise meaning depends upon the contrast that is being pointed. Originally
common law meant the law that was not local law, that is, the law that was common to the whole
of England. This may still be its meaning in a particular context, but it is not the usual meaning.
More usually the phrase will signify the law created by the custom of the people and decisions
of the judges. When the phrase Common law is used in this sense it may include even the local
law in the form of local custom which in meaning is not common law. Again the phrase may mean
the law that is not equity, in other words it may mean the law developed by the old courts of the
common law as distinct from the system technically called equity developed by the old court of
Chancery. In this sense it may even include statutory modifications of the common law.
Finally it may mean the law that is not the foreign law. Thus it is seen that the precise meaning of
the phrase ‘common law’ depends upon the particular context in which it is used and the contrast
that is made.

COMMON LAW AS MADE BY JUDGES.
When the term common law is used in contrast to the statutory law, it may mean the body
of law produced by decided cases without the aid of legislation. It refers to the power of judges
to create new law under the guise of interpreting the existing common law.

EQUITY
Some words have legal meaning very unlike their ordinary one. In ordinary language equity
means natural justice. Originally, indeed, this system was inspired by ideas of natural justice and
that is why it acquired its name; but nowadays equity is no more natural justice than the common
law. It is in fact a particular branch of law in England; it is not law only in the sense that it is not
part of the common law.
The development of equity could be traced to the middle ages when the courts of common
law failed to give redress in certain types of cases where redress was needed. This disappointed
litigants petitioned the king, who was the fountain of justice, for extraordinary relief. The king
through his chancellor eventually set up a special court, the court of chancery to deal with the
petitions. The rules applied by the court of Chancery became regular part of the law of the land.
The most important branch of equity is the law of trusts but equitable remedies such as specific
performance and injunction are also much used. In case of conflict between the rules of the
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common law and rules of equity, equity came to prevail. This was by means of what was called
common injunction. Defiance of the order of the court of Chancery was considered contempt of
court.

THE JUDICATURE ACT OF 1873
As a result of the judicature act of 1873, the old courts of common law and the court
of Chancery were abolished and in their place a single Supreme Court* of Judicature was
established. It had full power to administer both law and equity. The common injunctions were
abolished and instead it was enacted that in cases of conflicts between the rules of equity and
the rules of common law, the rules of equity should prevail. In this context it has to be understood
that though the Judicature Act fused the administration of law and equity, it did not fuse law and
equity themselves. To be more precise, the two streams have met and now are in the same
channel, but their waters do not mix.
In some cases there may be difficulty in distinguishing between law and equity. The rule of
equity has to be read in the light of the whole complex of rules developed by chancellors. To take
an illustration of an equity rule ‘he who comes to equity must come with clean hands’. This rule
will apply wherever the plaintiff is relying upon an equitable right but not necessarily when he
is relying on a common law right. In order to explain this vividly, the author refers to an eviction
case brought by a land lord on his tenant. The tenant had an equitable lease of the premise, i.e.
not a formal lease under seal, but an informal lease valid only in equity. The tenant, however, had
broken the terms of his equitable lease, for shortly after receiving it he had assigned it to be a
company by the name of Saxon Ltd. The defendant’s main defence was that, although he might
be liable to damages for having broken his covenant not to assign, he could not be evicted from
the premises. Had the document been a legal lease this defence would have been a good one,
for the lease did not contain a proviso for reentry on breach of covenant. In the present case, it
was an equitable lease, and by breaching an important term the tenant had soiled his hands and
therefore lost his lease. Consequently the action succeeded.
It is to be seen that the principles of common law and equity, the two essential elements
of the law of England need to be properly understood by the student of law. The reason is that
these principles are inextricably interwoven with the legal systems of all civilized nations.

3. THE MECHANISM OF SCHOLARSHIP
Glanville Williams lays stress on the need for an upcoming lawyer to learn to use legal
materials by making the best use of law library. Since law is a living science, no facility of
publishing and printing can even perfectly keep pace with it. Therefore, a student of law besides
taking lecture notes, must always consult the concerned authorities by referring to the latest
publications. Besides familiarising with the law reports and statute books, a lawyer should get to
know his way about the library as a whole, together with its catalogues and books of reference.

THE LAY OUT OF THE LAW LIBRARY
There will probably be a catalogue of contents of the library or a card index near the entrance
to the library. In fact there may be two such catalogues or indexes one arranged alphabetically
under authors and another arranged by general subjects. They are both open to the use of
readers. There may be different methods adopted by different libraries and the students must
learn to have access to materials by adopting themselves to the methods followed in them.
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Near the catalogues and card indexes there will probably be works of reference, like
dictionaries and bibliographies. The law reports, statutes and periodicals will probably be found
in special sections of the library. This section is usually called as the reference section and it
may be classified on the basis of special subjects such as constitutional law, international law,
criminal law etc. Most of the rest of the library will be taken up with law text books. These may be
arranged alphabetically under authors or they may be classified by subjects but may be arranged
alphabetically under authors within each subject. Where there is no subject arrangement, and it
is desired to find books relating to a particular subject, it will be necessary to consult the subject
catalogue in the library.

LAW REPORTS
Law reports are reports of more important cases decided by the superior courts. Williams
exhaustively deals with the practice of reporting the English cases very old and new. Pre - 1865
reports were produced briefly by private reports under their own names. Altogether there were
some hundreds of different series, though many of them ran only for a short time. Most of them
have been reprinted in a series known as the English reports, abbreviated as E.R.
In 1865 there commenced the semi official law reports published by the incorporated
council of law Reporting. At present they are published in three series, one for each division of
High Court or Queens Bench Division (Q.B.), Chancery Division (Ch), Family Division (Fam).
The decision of the House of Lords will be reported in a separate series called the Appeal Cases
(A.C.). At the head of the reports there are words called catch words, indicating briefly what the
case is about. They enable the reader to make sure that the case is relevant to the point he is
concerned with. Then comes the head of the note which is again not part of the report but simply
a summary written by the reporter. It is useful as a guide to the judgments.

STATUTES
Statutes constitute important source material for lawyers. Statutes are amended from time
to time, so that often the law has to be gathered by reading two or more statutes side by side.
This difficulty is often overcome by consolidating both original Act and the amending Act. But
then the problem is that a consolidating statute does not set out the common law. The process
of setting out both statute and common law as a single, well-ordered body of law is called
codification. The main body of a statute is divided into sections and sections may be sub-divided
into subsections.
Thus it is seen that law library is a very useful guide for a lawyer in as much as it familiarises
him with the techniques of finding the treasure of knowledge necessary to become a successful
lawyer.

4. CASE LAW TECHNIQUES
In English legal system previous decisions are followed within more or less well -defined
limits. The like cases shall be decided alike and therefore mentioned as precedents. A decision
on a point of law followed as the correct exposition of law in subsequent decisions is called a
precedent on the point. A judicial precedent speaks in England with authority. It is not merely
evidence of the law but a source of it and the courts are bound to follow the law that is so
established .
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Ratio decidendi and obiter dictum.
It is not everything said in a judgement that is reckoned as law . Only the ratio decidendi
therein forms law. The ratio decidendi of a case can be defined as the materiel facts of the case
plus the decision thereon. What facts are legally material depends on the particular case. For
example , in an action for injuries sustained through negligent driving, the defendant’s name,
complexion, address etc., are facts which are not material. On the other hand the fact that the
defendant drove negligently and the fact that in consequence he injured the plaintiff are material
and a decision in favour of the plaintiff on such facts will be an authority for the proposition that
a person is liable for causing damage through the negligent driving of a vehicle.
Glanville Williams, for better illustration of the way ratio decidendi is extracted , cites a
case that is Wilkinson vs. Downton, decided in 1897. In this case, the defendant represented
to the plaintiff that her husband was smashed up in an accident and was lying with both legs
broken. All this was false. The effect of the statement on the plaintiff was a violent shock to her
nervous system resulting in weeks of suffering and medical care. The essential facts of the pith
of the judgement were “The defendant by way of what was meant to be a joke told the plaintiff
that the latter’s husband had been smashed up in an accident . The plaintiff who has previously
been of normal health, suffered a shock and serious illness. The decision was that the defendant
was liable not perhaps for the tort of deceit but because the defendant had wilfully done an act
calculated to cause physical harm to the plaintiff and had in fact caused such harm. However
from the whole thing that is material facts plus the decision, the wider ratio that can be extracted
is “whoever wilfully does an act which is calculated to and does cause physical harm is liable
in tort”. The above ratio in Wilkinson’s case was applied in a subsequent case in 1919 that is
Janvier vs. Sweeney, wherein the defendant threatened to arrest and prosecute the defendant,
a foreign servant girl, if she did not give certain information.

Distinction between ratio decidendi and obiter dicta.
As it is the ratio decidendi that is reason for the decision of a case that alone creates a
binding precedent, it is very essential to understand the distinction between ratio decidendi and
obiter dicta.

Ratio decidendi
“Ratio decidendi” means that legal principle which has been formulated and applied in
deciding a point of controversy in the cases. However, in the process of interpreting a decision
for the purpose of extracting the Ratio, a judge may be restrictive or non restrictive. Restrictive
distinguishing is the process of cutting down the expressed ratio decidendi so as to interpret it
as narrowly as possible. Non-restrictive distinguishing occurs where a court accepts the express
ratio decidendi of the earlier case without curtailing it, but finds that the case before it does not
fall with in the ratio decidendi because of some material difference of the fact.

Obiter dicta
Obiter dictum is a mere saying by the way, a chance remark, which is not binding upon
future courts. To be more precise, obiter dictum is a legal principle discussed in the judgment
but not applied to the case. It may be respected according to the reputation of the judge, the
eminence of the court and the circumstances in which it came to be pronounced. The reason for
not regarding an Obiter dictum as binding is that it was probably made without consideration of
the cases on the point. In some cases a judge may illustrate his general reasoning with reference
to hypothetical situations and the law which he considers to apply to them. These observations,
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though not binding, are important because they not only help to rationalise the law but also
suggest solutions to problems not yet decided by the courts.

DIVERGENT OPINIONS
The extraction of ratio decidendi becomes more complicated when different members of
a composite court express different opinions. Where the opinion of different judges differs so
greatly that there is no majority for any single view, all that can be done, to ascertain the ratio
decidendi, is to add up to the facts regarded as material by any group of judges whose votes
constitute a majority, and to base the ratio on these facts.

THE HIERARCHY OF AUTHORITY - BINDING FORCE OF PRECEDENTS
The general rule is that every court is bound to follow any case decided by a court above
it in the hierarchy. When the appellate court reverses or overrules a case decided by the court
below, the case so reversed or overruled loses all authority. Reversal means the same case is
decided the other way in appeal, whereas overruling takes place when a decision of a lower
court is considered in a different case taken on appeal and held to be wrongly decided.
In 1966 the House of Lords, departing from its earlier practise, declared that it would not
be bound by its own decision. The court of appeal generally, binds itself both on civil and on
criminal sides. However, in exceptional cases it can refuse to follow its own previous decisions.
Such situations arise where the earlier decision was inconsistent by inadvertence or otherwise,
an earlier decision that has been overruled by the House of Lords or where the earlier decision
was Per Incuriam (i.e) by oversight - non - consideration of a relevant statute, contrary to the
provisions of the statute or non - consideration of a relevant decision of the House of Lords. As a
special rule the Criminal Division of Court of Appeal sitting as a full court of five judges, instead
of the usual three can overrule its own previous decision rendered against the defendant. But the
court is bound by its own decision rendered in favour of the defendant on a point of substantive
law.
Towards the close of the 20th century, there was a strong current of judicial opinion
spearheaded by Lord Denning in favour of general freedom from the courts own past decisions
which appear to be clearly wrong. Nevertheless, Denning’s views could not prevail for want of
appeal from the House of Lords. The position maintained by the House of Lords was that the
exceptional rules freeing the court of appeal from the authority of its own previous decisions did
not operate to free it from the authority of the House of Lords. The House of Lords never does
anything per incuriam.
The decisions of the Divisional Courts are binding precedents for magistrates courts in
other cases. Also, Divisional Courts bind themselves. However, in criminal cases they exercise
the same freedom as the Court of Appeal.
But the Divisional Court does not bind the Crown Court judges who try cases with juries
because they do not form part of the same judicial hierarchy. The Crown Court is the branch of
the Supreme Court having equal status with the High Court therefore with a Divisional Court of
the High Court.
Single judges of the High Court trying civil cases bind County Courts and the magistrates
is in their jurisdiction but they do not absolutely bind other High Court judges. One High Court
judge may refuse to follow another judge. This may result in conflict of decisions which have to
be settled by the Court of Appeal. Decisions of court inferior to the High Court do not create
binding precedents, nor do they bind themselves.
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CIRCUMSTANCES AFFECTING THE WEIGHT OF A DECISION AS A PRECEDENT
There are certain circumstances that increase or diminish the authority of a decision as
the binding precedent. The eminence of the particular judge or judges, reserved judgement,
frequently followed judgments, judgements creating expectations in commercial or proprietary
matters are the important factors that add to the authority of a decision. Among the circumstances
that diminish the authority of a decision are the presence of the strong dissenting judgements;
the fact that majority do not agree in reasoning but only in their result; the failure of counsel to
cite an inconsistent case in argument etc.
The above circumstances are not relevant if the case is absolutely binding on the court
before which it is cited and if it is incapable of being distinguished. But they are of great importance
if the case is not binding, or if on the facts of the later case it is capable of being distinguished or
extended at the pleasure of the court.
A judge is not under any obligation to decide a case in a particular way when he is free. He
then has to chose between notions of justice, convenience, public policy, morality, analogy and
so on. He has to balance too opposing needs in the law; the need for stability and certainty and
the need for changes.

5.METHODS OF STUDY
A law student has two important aims. His primary and the most important aim is to become
a lawyer and the secondary aim is to pass law examinations with credit. In order to achieve both
the objects one has to read cases in the reports and also to read text books. Glanville Williams
examines the relative importance of these two modes of study.
The two aims can be pursued by the same means. One must study cases, either in the
original law reports or in case books. It is through applying oneself to cases that one gets, to
understand how legal problems present themselves and how legal argument is conducted. That
understanding is important whether one’s object is to solve examination problems or to give
sound opinions on points of legal practice.
There is a difference between preparation for practice and preparation for examinations.
What the practitioner needs is a grasp of general legal principles, a sound knowledge of practice
and procedure, an ability to argue and general knowledge of-where to find the law he wants. But
it is not essential for him to carry much law in the mind. To shine at examinations, on the other
hand, one must not only know how to argue and be able to display a first hand knowledge of the
sources; one must also be able to memorise a considerable number of rules and authorities. The
introduction of problems into examination papers has done something to redress the balance
between intelligence and memory but too much memorising is still required. Copies of statutes
are now allowed to be used in some law examinations. It is indeed not to lower the standard of
the examinations but to raise it, for it means that the examinations can be made more truly a test
of intelligence and lawyerly ability. There is no reason why case books should not be permitted,
or atleast lists of names of cases. In the United States, some teachers allow their students to
take in to the examination hall materials that they have prepared themselves.

READING TEXT BOOKS
Repeated reading of text books is essential for a law student to understand and assimilate
the legal materials. When a book on an unfamiliar subject is read for the first time it is rather
heavy going and one seems not to remember much of it. The second reading is both interesting
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and easier and more is remembered. It is better that a student reads the book a third fourth and
fifth time. Learning by heart is best performed in short periods distributed over as long a time as
possible. For example, it is better to devote one hour a day to revision than six hours at a stretch
in once a week. Learning can be Increased by sleep or rest period. When every reading is
followed by an attempt to recall the efficiency of learning and retention is enormously enhanced.
Tests have shown that when time is distributed between reading and recall, fifty percent more is
remembered than when the same time is spent merely in reading the passage over and over.

READING CASE BOOKS
The author says that some law teachers do not recommended the use of case books. In
their view, the only way to proficiency is to read the cases in full. But , considering the amount of
time actually available to a law student, the use of case books has two advantages. First, the case
book saves him the trouble making his own notebook of cases. Secondly it does something to
remove the immaterial facts thus helping in the search of facts that are legally material. However,
it must be remembered that the use of case books by no means dispenses with the need for
reading the original reports. For example, there may be latest cases, not covered by the case
book, which the student may be keen to read in reports.

LECTURE AND CLASSES
The question whether the age - old lecture method of teaching should be continued any
more, has been the subject of debate across the world. The author is of the opinion that it
depends upon the particular lecture and the particular lecturers. The lecture method as a means
of instruction has several merits. Lectures can quicken interests. The lecturers can give the
basis and essentials of the subject and elucidate the broad principles. By varying his emphasis
a lecturer can make “himself more easily understood than the toneless words of a book can.
Moreover, a lecturer can bring textbooks up-to-date and in a small class he can solve the
individual difficulties. However, average lectures are of not much use and it is waste of time to
sit through such lectures and to make notes mechanically without thinking what they are about.
Some teachers are blamed for telling too many valuable things in too short a time.

DISCUSSION CLASS
The discussion classes generally called a class supervision or tutorial is considerably
more important and useful than an average lecture. The discussion which is centred on legal
problem is more beneficial to the students. In the discussion classes the students must entirely
participate by attempting to work out problems rather than remaining passive listeners. Smaller
strength is ideal for discussion classes. The author advises the students to develop the habit of
working a full morning and stresses that alcohol is totally inconsistent with study. Instead of using
bound lecture note books, the author recommends loose-leaf system where the student needs
to take with him only a single loose leaf note book. Notes taken in this form can be rearranged
and expanded at pleasure. Finally, the author suggests that the law students need to have a
grasp of history in the study not only of constitutional but of pure legal history.

6.THE INTERPRETATION OF STATUTES
The interpretation of statutes is the primary function of the court. The legislature can only
pass an enactment. The individual members of the legislature cannot be required to explain or
interpret what has been enacted. Therefore the interpretation is entirely within the province of
judiciary. In this respect, courts are to be guided by the well established canons of interpretation.
		
12

ENGLISH - II

The object of the interpretation is to give effect to the intention of the legislature and in that
process dictionary meaning the use of similar words in an earlier enactment on the subject, the
definition section etc. may be considered.

Interpretation in the light of policy “Fringe Meaning”
When interpreting the statutes the courts often try to discover the intention of the legislature.
In fact it is very hard to find out the intention exactly so as to know whether a particular situation
comes within the words of a statute. Hence in many cases the intention of the legislature is a
fiction. In case of doubt the court has to guess what meaning parliament would have picked on if
it had thought of the point. The intention is not actual but hypothetical. For example, the general
notion of “building” is clear, but a judge may not find it easy to decide whether a temporary wooden
hut or a telephone kiosk or a wall or a tent is a “building”. In whatever way he decides the case,
the judge is discharging a legislative function rather than interpretative one. Therefore it has to
be approached with the help of the policy implicit in the Act or by reference to the convenience
or social requirements or generally accepted principles of fairness. This kind of interpretation
may be legally and socially sound. However the result, in some cases, may be surprising. Thus
the word murder was construed as accident in the context of workmen’s compensation Act
and the result of the decision was that the widow of the deceased workman was entitled to
compensation from the employer; because the murder in question arose out of and in the course
of employment. In preferring this wider meaning of the term accident the court looked to the
general purpose of the Act.

THE MISCHIEF RULE:
Interpretation with reference to social policy does not always command universal assent.
However the judges are in fairly safe ground if they apply the mischief rule otherwise known
as the rule in Heydon’s case, a 16th century case which related to the construction of leases,
life estates and statutes. The mischief rule is based on the principle that the interpretation of a
statute should be so as to advance the remedy and suppress the mischief The courts must take
in to consideration factors like the history of the statute, reasons for the enactment the mischief
intended to be suppressed and the remedy proposed to be conferred. If the apparent meaning
of a statute leads to an absurdity, then the courts must resort to a reasonable construction and
see whether a logical result can be arrived at. This rule has been followed in a host of decisions
especially in interpreting penal statutes. Thus, in Smith v. Hughes a provision in the Street Offences
Act 1959 came up for interpretation: Under the said Act it is a crime for prostitutes to loiter or
solicit in the street for the purpose of prostitution. Some prostitutes were charged for soliciting
from balconies and tapping on windows. They claimed that they were not guilty as they were not
in the street. The judge applied the mischief rule to come to the conclusion that they were guilty
as the intention of the Act was to cover this mischief or harassment from prostitutes.

THE LITERAL RULE:
The rules of interpretation have no function when the words of a statute are clear enough
and admit of no other construction. Every statute must be constructed in its primary and
etymological sense. All rules of interpretation come in only when the wording of a statute is not
clear and the intention of the legislature cannot be gathered without recourse to the well known
cannons of interpretation. According to this rule, Courts should use the mischief rules when the
statute is plain and unambiguous. They can use it if the statue is ambiguous but must not invent
fancied ambiguities in order to do so. However, the literal rule cannot be used where the words
are used in the widely differing contexts of human or social situations. Professor Zander gives
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the example of parents asking a child minder to keep the children amused by teaching them a
card game. In the parent’s absence the child minder teaches the children to play strip poker.
Though strip poker is a card game it is not the sort of card game intended by the instructions
given. One knows this not from anything the parents have said but from customary ideas as to
proper behavior and upbringing of children.
Nevertheless according to Lord Diplock it is improper to deviate from the statutory provision
by interpreting words and phrases if the meaning of the statute is plain. The phrase in motion
under the Factories act was interpreted to mean mechanical propulsion. Lord Diplock opines
that the interpretation was uncalled for as the phrase was very plain. Hence the interpretation
was the result of a fancied ambiguity. The chief merit of the literal rule lies in the definiteness and
certainty of parliamentary enactments. If it is left to the judges to interpret and give meaning to
words and phrases statutes will become more complex. People are entitled to follow statutes as
they are, they should not have to speculate as to parliaments intention. Moreover if the courts
intend to rewrite statutes it would encourage people who objected to the litigation to try their luck
with the courts. There may be differences of opinion as to what is expedient, just and morals.
But the parliaments opinions on those questions is paramount. However the hard truth is that
parliament generally pays little attention to the working of the law. It is not merely that parliament
fails to keep old law under continuous revision. It loses interest in its new creations as soon as
they are on the statute book.

THE GOLDEN RULE : INTERPRETATION TO AVOID ABSURDITY:
The rule that a statute may be constructed to avoid absurdity is conveniently called the
golden rule. The courts sometimes allow themselves to construe a statute in such a way as to
produce a reasonable result, even though this involves deviating from the prima facie meaning of
the words. The golden rule allows the court to prefer a sensible meaning to an absurd meaning,
where both are linguistically possible. It does not matter that the absurd meaning is the more
natural and obvious meaning of the words. This is definitely in contrast to Lord Diplock opinion
that inexpediency, injustice or immorality of the proposed application of the statute cannot in itself
be a reason for finding a powerful motivating force leading the court to detect such ambiguity.

PRESUMPTIONS:
In interpreting statutes, various presumptions may be applied. They are the background of
legal principles against which the act is viewed and in the light of which parliament is assumed
to have legislated without being expected to express them. The important presumptions are the
rule that a statute is presumed not to be retrospective, the presumption against interference
with vested rights, the presumption against taking of property without compensation and the
presumption against interference with contract.
The function of a Judge is also to do justice in accordance with certain settled principles
of law in a free society and he is entitled to assume that parliament does not intend to subvert
these principles* unless there is a clear statement that it does. The rules of natural justice, self
defence, duress etc. are judge-made principles required by our ideas of justice grafted on the
statute by Implication although there may be no words in the statute to suggest them.
The common law provides a lot of principles which bold judges will make use of, in order
to do complete justice. For example, the principle that a murderer cannot take under his victim’s
will was established as early as 1775. Therefore it was easy for the judges to apply the rule in the
case of Re Sigsworth that involved the question as to whether a son who murdered his mother
was entitled to her estate as issue under the Intestates Estates Act.
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Casus Omissus (case of omission) is another principle of interpretation which can be
applied where there is a genuine omission in a statue. Certain phrase in the Official Secret Act,
1920 was considered in Adler v. George. Section 3 of the Act prohibits persons “in the vicinity
of” any prohibited place from impeding sentries. The defendant impeded a sentry when he was
inside a prohibited place. The argument for the defence was that the defendant, being inside,
was not in the vicinity of the place” which meant outside. The court rejected the argument holding
that the statute was to be read as if it were “ in or in the vicinity of . This shows that statutes may
be read not only against the background of notions of justice and settled legal principle but also
against the background of notions of ordinary common sense.
There is a long standing presumption that Acts of parliament are not intended to derogate
from the requirements of international law. The modern movement for legislative recognition of
human rights, based on various international conventions, is in fact a movement for the increased
control of legislatures by the judiciary.
Thus it is seen that enacted law requires proper interpretation by judges so that, a sensible
result can be achieved in the interest of justice. Nevertheless much will depend on the legal
knowledge and the integrity of the counsel and the court, as well as on the readiness of the court
to take a liberal view.

7. MOOTS AND MOCK TRIALS
Glanville Williams in “Moots and Mock Trials” underlines the significance of the moots and
mock trials and outlines the procedure usually followed in arranging them for the students of
law.
The literal meaning of the term ‘moot’ is subject to debate. “To moot” means to put forward
for discussion. Moots are legal problems in the form of the imaginary cases which are argued
by two student counsels, a leader and the junior, on each side with a bench of three judges or
perhaps only one representing the court of Appeal or sometimes the House of Lords. Participation
in moots helps the law students in many ways. It gives them experience in the art of persuasion
and putting a case succinctly and intelligibly. Mooting not only gives practice in court procedure
but helps to develop the self confidence that every advocate should possess.

ARRANGEMENT OF MOOTS
The arrangement of moots is usually the responsibility of the students’ law society known
as the Moot Society. A law teacher or a practising lawyer usually presides on the bench. Law
students themselves also may preside on the bench. The moot should ideally have two separate
points for arrangement, one each for each of the two sides. The opposing counsel must be
notified of the main proposition and of all the authorities relied on by the counsel. The Master
of Moots or other organizer should also be informed of the authorities to be cited, in order that
he may arrange for such reports or case books which are available to be brought to the court
room. Since the moot is attended by an audience it is important to confine the proceedings to a
reasonable length of time between half an hour and 40 minutes.

MOOT COURT PROCEDURE
In the court hall the counsels for the appellants are seated on the left side of the judge and
those for the respondents on the right side. The presiding judge calls upon the leading counsel
for the appellant to argue the case first and then calls his junior and after that the two counsels
for the respondent argue the case. The appellant is supposed to have a right of reply subject to
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the availability of time. Alternatively, the speaking order can be leading counsel for the appellant;
both counsels for the respondent, junior counsel for the appellant who has the last word. Both
the counsels and the judge strictly follow the procedure and conduct of the court. Counsels rise
to their feet when addressing or being addressed by the court. In the course of the proceedings,
interruption should be avoided as far as possible. ‘Learned junior’; ‘learned friend’, ‘Learned
judge’ etc are the phrases to be used to refer to the other counsel. ‘My Lordship’ and ‘Your
Lordship’ are the polite ways of addressing a judge. The difference between ‘My Lord’ and ‘Your
Lordship’ is that the former is used in vocative cases and the later is the mode of referring to the
judge in the course of sentence (i.e) as a polite substitute for ‘You’. Female judges are addressed
as ‘My Lady’ or ‘Your Ladyship’.
Another important etiquette to be followed in the proceedings is that a counsel may submit
and suggest as strongly as he likes and he may state law and fact, but he should not express
his own belief or opinion. As an advocate one is paid to present the client’s case and not to offer
a sincere opinion as a judge.

PRESENTATION OF THE CASE
Address to the court must be as brief as possible. Points must be enumerated and the
part of the argument that is left to junior must be clearly stated. Once the court appears to
be convinced on a particular point, argument on that point may be closed. The court may be
appraised of all the important points without waste of time. Eye contact of the judge is very
important in order to make sure that the argument is heard. Argument must be full of expression
and reading must be avoided. Reading out the long passages from text and treatises must be
avoided and authorities must be quoted with proper periods and emphasis.

CITATION OF CASES
Mooters are expected to produce authorities for the cases cited. The reports of cases or
case books must be produced in the moot. While citing the cases, reference must be pronounced
in full, not in abbreviated form. The facts of the case should be read in full unless the case is
relied upon only for an obiter dictum. Citation of a long list of cases is a monotonous thing and
therefore the author advises the mooters to limit it to six cases on each side. The object of a
moot is to provide practice in developing an argument and citing of cases is only a means to this
end.
THE ROLE OF JUDGES
All moot court judges are expected to interject the counsels by questions and objections.
The objections need not represent the judge’s real opinion; he makes it in order to see how the
student counsel responds. After counsels have concluded their argument the presiding judge
may invite members of the audience to express their opinions upon the legal problem amicus
curiae (friends of the court). The judge may then deliver the judgment and also declare which
counsel or side performed best.
MOCK TRIALS
A mock trial differs from a moot in that it is a mock jury -trial, with jury and witnesses. ‘Jury’
means a group of people attending on a legal case and giving a verdict on the basis evidence
given in court. It is not an argument on law. It may look like court proceedings with witnesses
dressing themselves up as counsels in ropes. The audience may consist of non -lawyers who
often come to be entertained. Since the trial is un rehearsed, it requires forensic ability on the
part of the student counsel to take part in it.
		
16

ENGLISH - II

There are two ways in which the case may be conducted. It may have been enacted
beforehand by the witness so that they testify as to what they have witnessed. The second
method is that the organizers may simply have given to each witness a statement of his evidence
which he is expected to remember. The former method is more realistic when it comes to cross
examination. The actual trial is a valuable experience for budding advocates who take part in it
as counsels.
The trials may be conducted in law schools. The cases may be modeled upon an actual
trial case. It is advisable to keep the number of witness down to five or six. The participants must
have attended real trials in order to learn how things are done. The clerk of the court must know
his job.

THE GAME OF ALIBI
The game of alibi, like moots and mock trials, is arranged by the members of the students’ law
society. The gathering divides into groups of four, each group being composed of two prosecuting
counsels and two defendants. It is assumed that the two defendants have committed some crime
at a stated time and have set up an alibi. They go out of the room for not more than 10 minutes in
order to prepare their story. Then they return for cross examination by the prosecution counsel.
The counsel’s aim is to break down the alibi by asking some unexpected questions. After the
cross examinations, the two counsels put their heads together and then one of them address the
jury and submits that the alibi has been broken. The jury signify their verdict by a show of hands.
The opinion of the majority is. taken.

FALSE EVIDENCE
False evidence is a game somewhat similar to alibi. Three masked defendants are
questioned on their day to day lives by the counsels. One of these defendants has assumed a
completely false name and occupation and it is jury’s-task to decide which. Each defendant must
submit to counsel a week in advance a couple of hundred words summarizing his life and this
enables counsels to prepare their questions. The witness is not in court during the interrogation
of the defendant. The counsels try to shake the evidence and establish discrepancies between
the defendant and his witness. The judge sums up briefly to the jury who consider and announces
their verdict. The imposter then declares himself and it is interesting to see if the judicial process
has succeeded in ascertaining the truth of the matter.

THIRD DEGREE
Third degree is yet another variant of moots and mock trials. One member of the society
is selected as the defendant and he is given the outline of an alibi defence. His alibi may relate
to a period between 2 and 5 pm on a day when he left for a town and joined his friend for a tea.
The defendant must immediately fill in the details and amplify it under questioning. The object of
the rest of the company, who questioned him for 15 minutes, is to establish a self contradiction.
Leading questions may be asked. The significance of this game is that it can be played by two
players only and it may help to bring out unexpected ability as an implacable interrogator.

		
17

ENGLISH - II

WORDS OFTEN CONFUSED
1.

2.

3.

4.

5.

Affect : (to act upon or to pretend) The extreme cold affected his health. The culprit
affected madness to escape punishment.
Effect : (to bring about) Ashoka affected many reforms in the country.
Adverse : (hostile) The officer was not promoted because there was an adverse
report against him.
Averse : (harbouring dislike to) He is averse to violent methods. What cat is averse
to fish?
Accelerate : (to increase the speed) He suddenly accelerated the car; it shot for		
ward and soon disappeared from view.
Expedite : (to assist and hasten the progress of) All steps were taken to expedite the
formation of the new State.
Application : (the process of applying : enforcement) The application of the tax 		
measures will cause hardship
Implication : (meaning implied but not explicitly stated) The implications of his
statement are far-reaching.
Ancient : (very old) Some people harp on the ancient glory of Indian culture.
Antique : (old-fashioned; after the manner of the ancients) In the museum we have
some remarkable relics of antique sculpture.

6.

Apprehend : (to grasp, to get a hold on the meaning of a thing).
Comprehend : (to understand fully) I can apprehend the bare principles of the Theory
of Relativity but I cannot comprehend the full implications of that theory.

7.

Assent : (official concurrence or sanction) The bill, passed by the Parliament, has to
obtain the royal assent (or the President’s assent)
Ascent : (climbing up) The ascent of Everest by Tenzing and Hillary was a great
achievement.

8.

Amiable : (lovable) His amiable qualities endear him to every-body.
Amicable : (friendly) We have arrived at an amicable settlement of the dispute.

9.

Adapt : (make something suitable to or for a purpose) Success often depends on
your ability to adapt yourself to changing circumstances.
Adopt : (to take a person into a new relationship) The merchant who had no children
of his own adopted Arvind as his heir.

10.

Apposite : (relevant, suitable) He illustrated his argument with apposite quotations.
Opposites : (contrary) The two cars were speeding in opposite directions.

11.

Allusion : (reference) W.B. Yeats makes several allusions to Indian mythology in his
poems.
Illusion : (false notion) Don’t be under the illusion that any foreign power will fight
your battles for you.

12.

Abstract : (a brief summary) He gave an abstract of the whole novel in about 300
words.
Extract : (a passage taken from a book, etc.) This is an extract from Milton’s Paradise
Lost.
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13.

Avert : (to turn away, ward off) We must make every effort to avert a Third World
War.
Invert : (to turn upside down) He inverted the bottle to show that there was not a drop
left.

14.

15.

Attenuate : (to make thin) The bill was actually passed in an attenuated form because
of the several amendments suggested by the members.
Extenuate : (to diminish, lesson) It was a very vicious act and there is nothing but the
criminal’s youth to extenuate it.
Accept : (to receive with favour) I accepted their invitation.
Except : (to exclude, leave out) He was expected from the general pardon.

16.

Aught : (anything) For aught we know he may be innocent.
Ought : (should) we ought to support the United Nations.

17.

Advise : (Verb) I advised him to study law.
Advice : (Noun) His advice was most helpful.

18.

Affection : (love) He has great affection for his younger brother.
Affectation : (pretence or artificially) I have affectation in speech or manner.

19.

Artful : (cunning) He is a clever, artful rogue.
Artificial : (not natural) There are artificial flowers.

20.

Artist : (one who practises the fine arts, especially painting) Leonardo do Vinci was
a highly imaginative artist.
Artisan : (one who follows one of the useful crafts) Government has a scheme to
help the artisans - especially the weavers and ivory workers - to find a market for their
products.

21.

Accede : (agree) The Principal acceded to the request of the students and granted
them a holiday.
Exceed : (be greater than) Balance your budget and see that your expenditure does
not exceed your income.

22.

Beside : (by the side of) The caste stood beside the lake.
Besides : (in addition to) Besides my two sons my nephews too have joined the
army.

23.

Beneficial : (useful) Regular exercise is beneficial to health.
Beneficent : (kind, doing good) Ashoka was a beneficent ruler.

24.

Bridal : (of bride or wedding) She looked lovely in her bridal dress.
Bridle : (control) you must learn to bridle your tongue.

25.

Canon : (a rule or principle) We must not violate the canons of law.
Cannon : (a heavy gun) Some of our cannon (the plural has the same form as the
singular) have arrange of over twenty miles.

26.

Canvas : This tent is made of canvas.
Canvass : (to request votes) The candidates have been vigorously canvassing the
support of the voters.
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27.

28.

29.

30.
31.

32.
33.

34.

35.

36.

37.

38.

39.

40.

Council : (an assembly of leaders, advisers, etc.) Under President’s rule the Governor
carries on the administration with the help of a council of advisers.
Counsel : (advice) Bacon’s aim in writing his essays was to impart moral and social
counsel to his readers.
Corporal : (physical) The hoarders and black marketers should be given corporal
punishment.
Corporate : (of or belonging to a body politic) We should try to enrich the corporate
life of the community by co-operating with others for the welfare of society.
Continual : (frequent) The speaker was continually interrupted by some backbenchers.
Continuous : (unceasing) There was continuous rain for two days and all the rivers
in the area were flooded.
Childlike : (like a child) He has a childlike simplicity about him.
Childish : (immature) His conduct is extremely childish.
Congenial : (suitable, agreeable) In congenial surroundings a child’s mind develops
very well.
Congenital : (from birth) His blindness is congenital.
Capture : (seize) He was captured by his enemies.
Captivate : (fascinate) He was captured by his enemies.
Ceremonious : (observing formalities) The visitor was welcomed ceremoniously and
introduced to the Governor.
Ceremonial : (connected with a ceremony) The banqueting hall is used only only on
ceremonial occasions.
Collision : (violent contact) Yesterday there was a collision between a bus and a
lorry.
Collusion : (secret understanding in order to deceive somebody) The Engineer, in
collusion with the contractor, cheated the Government of a lot of money.
Compliment : (expression of regard) Please, convey my compliments to your brother.
Complement : (full number required) The ship has its full complement of sailors.
(That which completes) Find out the complement of the verb in this sentence.
Confident : (sure) I am confident of success this time.
Confidential : (trusted, secret) I shall tell you something, but keep it confidential.
He is the Manager’s confidential clerk.
Comprehensive : (exhaustive) This book gives a comprehensive account of the new
taxation laws.
Comprehensive : (understandable) You must present your ideas in a lucid and
comprehensible manner.
Confirm : (ratify) The decisions of the Board were later confirmed by the Council.
Confirm : (comply with) This practice does not Conform to the rules laid down by the
Committee.
Contagious : (spreading by contact) Leprosy is a contagious disease.
Contiguous : (adjoining, bordering) China has claimed certain Russian territories
contiguous to her borders.
Dependent : (Adjective) He is dependent upon his uncle for his educational expenses.
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41.

42.

43.

44.

45.

46.
47.
48.

49.

50.

51.

52.

53.

Dependant : (Noun) Besides his children he has several dependants to take care
of.
Destiny : (fate ) It is character that decides our destiny - not external
circumstances.
Destination : (goal) After walking through the jungle for three days, we reached our
destination - a Santal village.
Dual : (double) He plays a dual role in the film.
Duel : (a combat between two persons) Fighting a duel with one’s rival for the love of
a lady was very common in France in the eighteenth century.
Disease : (illness) Smallpox is a terrible disease.
Decease : (death) After his father’s decease, Pratap sold the house and went
abroad.
Distinct : (separate) These two words are quite distinct, though they sound alike.
Distinctive : (characteristic) what is distinctive of the Gurkha in his utter
fearlessness.
Disposal : (sale, getting rid of) These shop-soiled articles are for quick disposal at
low prices.
Disposition : (arrangement) The disposition of troops on the border is a military
secret.
Eligible : (qualified) You are not eligible for the post.
Illegible : (unreadable) His hand-writing is illegible.
Elusive : (evading notice) He is a rather elusive person.
Illusive : (deceptive) The hope of striking oil in the new well proved illusive.
Emigrate : (to leave one’s country with a view to settling in a foreign country) Several
Indians have emigrated to Australia in the last few years.
Immigrate : (to come into a country to settle there) Britain is trying to check the
immigration of coloured people into that country.
Eminent : (illustrious) A.K. Roy is the most eminent lawyer in Calcutta.
Imminent : (about to happen) Another confrontation between the Jews and the Arabs
is imminent.
Estimate : (calculation) Before starting any work one must prepare an estimate of
the expenditure involved.
Estimation : (opinion) In my estimation, the Chinese are not likely to precipitate a
war in the near future.
Esteem : (respect) I hold Nehru in high esteem.
Facilitate : (make easy) Audio-visual aids will facilitate the teaching of science
subjects in particular.
Felicitate : (congratulate) We held a meeting to felicitate Niranjan on his getting the
Padma Bhushan.
Fain : (gladly) I would fain oblige you in this matter but there are insuperable difficulties
in doing so.
Feign : (pretend) He feigned madness to escape punishment.
Flagrant : (glaring, scandalous) It was a flagrant violation of the terms of the
agreement. Fragrant : (sweet-smelling) The air was fragrant with the odour of a
thousand flowers.
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54.

55.
56.

57.

58.

59.

60.

61.

62.

63.

64.

65.
66.

67.

Graceful : (full of grace) She was charming and graceful.
Gracious : (full of kindness) The princess was very gracious, and readily agreed to
preside over the Women’s Conference.
Imaginary : (not real) He tends to worry over imaginary fears.
Imaginative : (gifted with imagination) Wordsworth was a very imaginative poet.
Industrial : (pertaining to industry) India’s industrial development in recent years has
been remarkable.
Industrious : (hard-working) Industrious students should be encouraged and
rewarded.
Ingenuous : (frank, open) His ingenuous nature has made him popular.
Ingenious : (clever) He has invented an ingenious device for making sugar out of
coal.
Judicial : (legal) He is working in the Judicial Department.
Judicious : (prudent) He made a judicious selection of light essays as well as
thought- provoking ones to be included in the book.
Junction : (meeting-place) We stopped at the junction to make enquiries.
Juncture : (grave situation) At this juncture I am unable to give you any such guarantee
as you ask for.
Luxurious : (given to luxury) He is living a luxurious life in the city, neglecting his old
parents in the village.
Luxuriant : (rich in growth) The growth of paddy was luxuriant after the application
of fertilizers.
Momentary : (lasting for a moment) I experienced a momentary pang as I heard the
sad news.
Momentous : (very important) In 1942 the Congress Working Committee took the
momentous decision that a Quit India movement should be started.
Masterful : (imperious) He was very masterful and would not allow any argument or
protest.
Masterly : (skilful) He gave a masterly analysis of the situation facing the country.
Metal : (substance) like iron, gold, etc.) Iron is perhaps the most useful of metals.
Mettle : (quality, courage) He proved his mettle by facing the situation with supreme
tact and confidence.
Official : (pertaining to an office) The minister paid an official visit to Delhi to take
park in a conference.
Officious : (offering service that is not wanted) When I stayed in the Guest House I
found the caretaker too officious and meddlesome.
Popular : (liked by the people) Nehru was a very popular leader.
Populous : (thickly inhabited) Calcutta is a very populous city.
Principal : (chief) Cotton is the principal export from Bombay. Dr.Mukherji is the
Principal of the college.
Principle : (general law as guide to action) We must follow certain moral principles.
(Fundamental truth) Everyone should know the principles of economics.
Reverend : (worthy of reverence) He was a reverend old gentleman with a tall stature
and a flowering beard.
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68.

69.

70.

71.

Reverent : (feeling reverence) We entered the Ashram in a very reverent mood.
Stationary : (motionless) In the olden days people believed that the earth was
stationary.
Stationery : (writing materials) I want to buy some good stationery for the office.
Sanguine : (hopeful) I am not very sanguine about getting their support in this
matter.
Sanguinary : (bloody) It was a sanguinary fight and many of our men were killed.
Verbal : (relating to words) This is only a verbal distinction without any real difference
in meaning.
Verbose : (wordy, prolix) His style of writing is too verbose.
Wave : (brandish) The robber waved a pistol and threatened the passengers.
Waive : (relinquish) I shall not waive my right to this house, unless you promise to
allot a bigger one to me later.

LEGAL TERMS
1. Accomplice : An accomplice is one who takes part with or assists an offender, in the
commission of an offence. He may be an aider, an abettor or an accessory. Generally, he is an
accused turning or assenting on evidence, when he confesses his guilt and offers himself as a
witness against his co-accused he is called approver. A guilty associate or a partner in a crime
who has a conscious hand in the offence is an accomplice.
2. Act of God : An event beyond the control of human beings, operating as a supervening
or overwhelming force is often referred to an ‘Act of God’. If an event could not be reasonably
foreseen by human foresight or skill, it is said to be an ‘Act of God’. If any wrong is the necessary
result of an ‘Act of God’, then the wrong-doer is excused for such wrong. Act of God is a defence
in commission of torts.
3. Approver : An approver is an accomplice in crime, who had undertaken to make full
disclosure of the commission of crime against his companions in the crime committed jointly by
them, on a promise of a pardon being granted to him.
4. Ad-Idem : Identity of minds. If two or more persons agree upon the same thing in the
same sense, they are at ‘ad idem’. If they give their consent after such (ad) idem, they are said to
be willing parties to the agreement. Such meeting of the mind of two or more persons is called,
‘consensus ad-idem’ and it is an essential feature of a valid contract. In between the contracting
parties, there must be mutuality of minds. This mutuality is otherwise known ‘ad-idem’.
5. Adjudication : The passing of a judgement, sentence or decree is called ‘adjudication’. If
any matter is finally decided by a Court of Law, the matter is said to be adjudicated. Adjudication
order is the other kind of an order of a Court of insolvency declaring a person an insolvent. This
term, thus, has this particular relevance in declaring a person an insolvent.
6. Adjournment : A postponement of a case from one date to another date is known as
adjournment of the case. If a case is postponed from one date to another, or if a sale to be held
by the court is postponed to a later date, or if any proceeding of the court is postponed to later
date, that case, sale or proceeding is said to have been ‘adjourned’.
7. Admission : In legal parlance, this term has a definite connotation, which is somewhat
different from its ordinary meaning with which it is known in the ordinary parlance. Admission
may be either a direct admission or an indirect admission. If a fact stated by one party is not
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specifically denied by the other party, the other party is said to have indirectly admitted the said
fact. When that fact is put to the other party, and the other party says, ‘yes’, the fact is said to be
directly admitted by the other party. An admitted fact need not be proved, Self-harming statements
in civil cases are called, ‘admissions’ and those in criminal cases, are called, ‘confessions’.
8. Advalorem : It means, ‘according to value’. This term is mostly used in calculating the
court fees payable on any suit for recovery of damages in money, suit for recovery of moneys,
suit for recovery of debts , suit for recovery of possession of movable or immovable properties
etc. When the court-fees are to be calculated in proportion to the value of the property or other
things involved in the suit, then the court fees is called ‘ad valorem’.
9. Affidavit : It is a written statement affirmed by the person making it in presence of
another person having authority to attest the affirmation of the statement by the person making
it. The person making such statement is called, ‘deponent’, and the act of affirming is called,
‘deposition’. In such statements, only those facts of which the deponent has personal knowledge
must be stated.
10. Amicus Curiae : An ‘amicus curiae’ is otherwise known as, ‘friend of the court’.
Whenever the court has any doubt in regards to any legal point involved in a particular case
before the court, any member of the bar (an Advocate) may be requested by the court to assist
the court in clearing such a doubt. Such a member of the bar who is called upon by the court
to assist the court is called, ‘amicus curiae’. Such a member of the bar must be one who is not
engaged by either of the parties to the case.
11. Amendment : An act of improving, correcting or altering is called amendment. In the
civil courts, this term is used in reference to pleadings, and sometimes, in reference to decrees
passed by the court. If any fact stated either by the plaintiff or by the defendant to a suit, is
desired to be altered, or corrected, or modified, or deleted, or substituted, subsequently, such
an act of alteration etc., is called, ‘amendment’. In certain circumstances, decree passed by the
court also may be so, ‘amended’.
12. Bonafide : This term simply means, ‘good faith’. There is an absence of any intention to
cheat or deceive. If an act is done honestly, faithfully and genuinely without having any intention
to deceive or defraud or cheat the other person to whom the act is done, then the act is said to
have been performed, bonafide - in good faith. The element of innocence in commission of the
act constitutes bonafide.
13. Breach of Contract : If a party to a contract undertakes to perform an obligation, and
he does not perform that obligation, he is said to have ‘breached’ the contract. Breach of contract
contemplates an act of omission. Non-performance of an obligation arising out of a contract is
called, ‘breach of contract’.
14. Capital Punishment : It means, ‘penalty of death’. The object of punishment in criminal
law is to make the offender suffer either in person or in purse or in both, so that one may not
commit the same in future. The object is not only this. It is also to make others understand that they
will be similarly dealt with in case they commit such offences. Punishment is not compensation,
but it is penalty.
15. Coercion : The simple meaning of this term is, ‘threatening’. In the Law of Contract, it
means something more. Only when both the parties to an agreement, give their consent freely
without any fear, a contract comes into existence. If one party gives this consent, because the
other party has threatened him, then such a consent is not a free consent. In order to compel
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an ‘unwilling person’ to become a ‘willing party’ to an agreement, the other person commits any
act which if forbidden under the Indian Penal Code, such an act is called, ‘coercion’. Or, without
committing such act if the other persons threaten to commit such act, then also, such threatening
is called ‘coercion’. Instead of commiting any such act, if the other person detains any property
belonging to the ‘unwilling person’ in order to compel him to give his consent for the agreement,
or he threatens to detain the property for the said purpose of compelling him to give his consent
to the said agreement, the act of detaining or threatening to detain is also called, ‘coercion’.
16. Consent : This term means the expression of willingness of a person to enter into an
agreement with other person. Two or more person are said to consent when they agree upon
the same thing in the same sense. This element of consent is one of the essential elements of
a contract. When there is no consent, there is no contract. For an agreement, consent is most
essential, and for the agreement to become a contract, this consent may be a ‘free consent’.
17. Counter-Claim : An independent claim made against the claimant is called
‘counter¬claim’. In a suit, the plaintiff makes a claim against the defendant. If the defendant
makes another claim against the plaintiff, this claim of the defendant is known as counter-claim.
Countering the claim of the plaintiff is only an act of defence by the defendant. It does not impose
any liability on the plaintiff. But a counter-claim is one which impose a liability on the plaintiff. The
claim of the plaintiff and the counter-claim of the defendant are two different and independent
claims.
18. Compromise : As adjustment between the parties to a dispute ending in a settlement is
known as compromise. A compromise means a mutual adjustment. A compromise contemplates
a different relief from the relief sought for by the plaintiff in a case. If the relief sought for by the
plaintiff is admitted by the defendant, then such an act is not called, ‘compromise’, it is called
submission.
19. Cur Adv-Vult : It is an abbreviation of ‘Curia Advisari Vult’. This term means, ‘the court
desires to consider’. This term is usualy denoted by the abbreviation, ‘C.A.V.’. On any point of
fact, the Court has taken time to consider the point for giving its decision, this fact is denoted by
the letters, C.A.V. In such cases, in order to indicate that the Court has not come to the decision
at once, simply after hearing the arguments, but after taking sufficient time to consider the point
of fact, the Judge places these letters at the end of arguments, in his judgement.
20. Damages : Damages is the compensation awarded by the Court to compensate the
loss suffered by the aggrieved person. Or in other words, damages is the compensation to
compensate the damage caused to the innocent party. Damage is what is caused, damages is
what is claimed. If A has suffered loss due to the act of B, the loss is called, ‘damage’. If A then
claims certain sum of money to compensate that ‘loss’, his claim is called, ‘damages’.
21. Defamation : ‘Defamation’ is the injury caused to a person’s fame and dignity. Libel and
slander are the particular forms of it. Defamation may be caused either by expression of words,
or by indication of signs, or by visible representations (gestures). Such an act must have been
intended to harm the reputation of the person to whom it is directed or against whom it is levelled.
It is not enough if the concerned person alone knows about it. The defamation or defamatory
matter must be published, or at least communicated to person other than the one defamed.
22. Defence : Defence is the specific denial of the plaintiff’s allegations by the defendant.
Defence is that thing which a man does in order to defend himself from the legal consequences
of the proceedings instituted against him. It starts with the act of denial, and ends with the act of
proof. A mere denial without its proof is no defence.
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23. De-facto : This term means. ‘in fact’. ‘De facto’ implies a factual position without legal
sanction used with reference to any person or a thing in existence. If a person is a guardian of a
minor without there being any legal sanction for occupying such a position, that person is said to
be ‘de facto guardian’ of the minor. If a minor is in the actual care and custody of another person
who is neither natural guardian nor the appointed guardian of the said minor then that person is
called, ‘de facto guardian’.
24. De Jure : This term is different from to ‘de facto’. It implies a legal positin with a legal
sanction. For a minor who has no parents nor any person to take care and custody of him, if the
court appoints a person of its choice as the minor’s guardian, such a guardian is known as, ‘de
jure guardian’. This term means “in law”.
25. Deposit : An act of receiving, keeping, preserving a thing beloging to another with
his consent is known as deposit. The person in whose custody things are deposited does not
become the owner of the things deposited. He has no obligation to return the things on the
fulfilment of the stipulated condition. Though the thing comes to the possession of the other
person, the person depositing the thing does not cease to be the owner of the thing.
26. Detinue : It implies the legal action for the recovery of chattels. If a person is detaining
the things belonging to other without the latter’s consent, the other person is entitled to an action
in detinue. If a person is detaining the money of the other then the other is entitltled to an action
indebt. Debt is an action for the recovery of money, and detinue is for chattels.
27. Distress : It is another kind of legal action. If a person fails to do his obligation, the
affected person can take the moveable property of the defaulting person and keep it with him in
order to compel the wrong-doer to perform the obligation. Until the obligation is performed the
things can be detained by the affected person. Such a right is known as right of distress.
28. Earnest - Money : It is the sum of money deposited by one party to a contract, with the
other party to the said contract for due performance of the first party’s obligation. He guarantees
his performance which is secured by this earnest-money. In case the performance is not done,
the party depositing this earnest-money is losing that money. Earnest money is paid as token of
good faith acknowledging the binding character of the bargain on penalty of forfeiture.
29. Equity : Equity is the body of rules considered as governing all on account of their
excellence and universality. The rules are not rigid. In its primary sense, equity is fairness of the
rule of conduct which ought to be followed by all. Law of Equity is not a strict law. It concerns with
the positive laws not according to their strict letter but to other reasonable spirit.
30. Estoppel : It means that in certain circumstances a party will not be allowed to show
the truth in his own favour, when he has, by some act or deed or negligence, led the other party
to believe that something else is the truth. Estoppel is a rule of civil actions. It has no application
to criminal proceedings. When a person makes a declaration, or does an act with an intention
to make the other person to believe a thing to be true, and that other believing it to be true has
acted upon that belief, the first person cannot be allowed to deny the truth of that thing.
31. Evidence : Facts stated by a person can be proved only by his evidence. A fact stated
may be proved either by oral evidence or by documents. Statements made by witnesses in
relation to matters of fact under enquiry are called oral evidence. Documents produced in relation
to matter of fact under inquiry are called documentary evidence. If a fact is stated in the plaint or
written statement, it is called ‘pleading’. If the same fact is spoken by the plaintiff of the defendant
as the case may be, in the court in the witness-box, it is called evidence.
		
26

ENGLISH - II

32. Execution : It is a process of court by which a decree passed by a trial court or appellate
court is ordered to be enforced in a mode prescribed by the said order. When a court passes
a decree directing the defendant in the suit to carry out certain obligation, the defendant has a
legal liability to cary out the obligation. If he fails, then the court has the power to enforce the
said decree in the matter permitted under the Civil Procedure Code. This term is also applicable
to documents. A document is said to be executed if the authority of the document duly puts in
signature subscribing to the contents of the document.
33. Ex-Parte : The expression does carry with it the connotation that a Court has proceeded
with a case in the absence of the other party to the case. This expression is used to signify
something done or said by one person not in the presence of his opponent. If a court passes any
decree or order for dismissal, in the absence of one of the parties to the case, in favour of the
either party present in the court, the decree or the order is said to be ex-parte.
34. Fraud : This term connotes actual dishonesty. Any act of suppression of facts, of
suggestion of false thing, done with an intention to deceive the other party, is called, ‘fraud’.
When fraud is committed, the aggrieved party has a right to proceed, against the fraudulent
party for damages. In simple terms, this fraud may be described as ‘procuring of advantage to
one self by causing a person with whom one deals to act upon a false belief’.
35. Habeas Corpus : Literally it means, ‘have the body’. When any person is detained by
a Government servant, such as a police officer, without reasonable cause or without there being
an order of a court for such detention, such detained person may be ordered to be produced
before the court. Such an order is known as Writ of Habeas Corpus. The writ is one of the
safe¬guards of personal liberty, which may be taken away by public restraint.
36. Hearsay : This term is used in evidence, Hearsay evidence means evidence given by
a witness on matters heard by him from someone else. Sometimes, the term hearsay means
whatever a person is heard to say; and sometimes it means whatever a person declares on
information given by someone else. It is otherwise called second-hand evidence. Usually such
hearsay evidence is not admissible in courts.
37. Homicide : Homicide literally means killing of a human being. If a human being is killed
by another human being, it is called, ‘murder’. Homicide may be either (i) lawful, or (ii) unlawful.
AGain, unlawful homicide is of two kinds, (a) Murder & (b) Culpable Homicide not amounting to
murder. An act of killing done with the intention to cause the death is called culpable nomicide.
38. Informa Pauperis : It is a privilege accorded to an indigent person (also) called ‘pauper’)
who is unable to pay the required court-fees to institute a suit to enforce his civil right. A person
who has no means to pay court-fees to institute a suit, may be allowed by the Court to institute
the suit without paying the required court-fees, provided he is able to convince the court that he
has no means to pay the required court-fees. If he institutes the suit without paying court-fees,
he is said to have filed the suit ‘informa pauperis’.
39. In Camera : The Judge’s private room is usually called, ‘Camera’. Sometimes, cases
of such nature where a little amount of privacy is thought fit by the Court, the court may permit
to conduct such cases in his private room, or the Judge may direct all persons except the
witnesses, parties to the suit and the counsel; who are to examine those witnesses, to leave the
court hall and in such a secluded court-hall, the cases may be conducted. Such proceedings are
called, ‘In camera proceedings’.
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40. In Limine : This term means, ‘ at the outset’. If any case deserves to be dismissed
without calling for any evidence, on the fact of it appearing to be bad case, then the dismissal of
such a suit is said to have been dismissed, “in limine”.
41. Injunction : If is an order of a court restraining some person or persons from doing
certain things which are detrimental to the interests of another or others. If the court restrains
a person from doing any act, it is a preventive injunction; if the court directs a person to do a
thing, it is mandatory injunction; and such an order of injunction may be either (i) temporary, or
(ii) permanent.
42. Insolvent : A debtor (whose debt is exceeding Rs. 500/-) is said to be ‘insolvent’ when
he cannot pay his debts as they become due and payable, out of his own moneys. This state of
that person is called, ‘insolvency’. Any person who is proved to have done an act of insolvency
may be declared as ‘insolvent’ by the court. Insolvency is the term denoting the state of one
whose assets are insufficient to pay his liabilities.
43. Insurance : It is a contract between the ‘insured’ and the ‘insurer’. By such a contract,
the ‘insurer’ undertakes to pay a certain sum of money to the ‘insured’ in case an uncertain
future event does happen or does not happen. In a life insurance policy the insurance company
undertakes to pay a certain sum of money in case the ‘insured’ dies (though death is not uncertain,
the time of one’s death is uncertain).
44. Issue : The point or points in question arising out of pleadings which one party affirms
and the other denies, is known as an, ‘issue’. An ‘issue’ arises when a material proposition of fact
is affirmed by one party and denied by the other. An issue may be of fact or of law. ‘Facts in issue’
mean the matters which are in dispute and which have to be decided by the court.
45. Judgement : The decision of a court pronounced in a legal proceeding is called
‘judgement’. It contains, the facts of the cases of both the sides, the evidence adduced by both
the sides, the arguments put forward by the counsel for both the sides, the discussion of these
things by the judge, his reasonings for arriving to his conclusion, and lastly the conclusion of the
judge. A judgement binds both the parties to the suit.
46. Jurisdiction : This term refers to the authority of a court to decide a particular matter.
It also means the competency of a court to entertain an action. It also refers to the territorial limit
or pecuniary limit of a court in entertaining various civil and criminal matters.
47. Liability : The word, ‘liability’ has a wide connotation. It means legal responsibility or
obligation to do a thing. It is a state of being bound or obliged in law or justice. In civil law the term,
‘liability’ indicates the obligation to do, pay or make good something. In criminal law it means and
covers every punishment to which a man subjects himself by violating the law of the land.
48. Licence : It is a permission given by one person to another to do in or upon the
immovable property which would, but for such permission, be unlawful. A licence is strictly
personal. It cannot be transferred by the licensee (the person to whom licence has been granted).
But a licence to attend a place of public entertainment can be transferred unless it is specifically
prohibited.
49. Magna Carta : It refers to a charter originally granted by King John and afterwards
re-enacted by the British Parliament. “It remains as a part of the Constitution of Great Britain”.
Strictly speaking, it is not a legal term, but a legal document or charter. It now finds a place in the
Statute Books of Great Britain. It means “ the Great Charter”
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50. Maintenance : Maintenance is a provision for food, clothing and residence and other
necessaries given to near relations, such as children, wife, legitimate and illegitimate, and other
dependants. Minor sons, unmarried daughters, aged parents are to be maintained. An earning
son or an earning daughter has to maintain his or her aged parents in case they are not able to
maintain themselves.
51. Mala Fide : ‘Bona’ means good, and ‘mala’ means bad. Bona fide means, good faith,
and mala fide means bad faith. Mala fide and malice are synonymous forms. The term, ‘mala
fide’ implies breach of faith or wilful failure to respond to one’s known obligation or duty. An act
done without good intention is said to have been done ‘mala fide’.
52. Minor : Minor is a person who has not completed the age of eighteen years. Where
a minor is a word under an apppointed guardian, his minority terminates at the age of his
twentyfirst year. Under law, a minor has no capacity to enter in to an agreement. If he is a party
to an agreement, that agreement is void. Since law wants to protect minors because the maturity
of mind to decide what is good and what is bad for them.
53. Mortgage : A ‘mortgage’ is a transfer of an interest in specific immoveable property
for securing the repayment of money borrowed. Where a debt is raised on the security of an
immoveable property, the transaction is known as, ‘mortgage’. The person who borrows is called,
‘mortgagor’ and the person who pays money is called, ‘mortgagee’.
54. Murder : Murder is merely a particular form of culpable homicide. Every murder is a
culpable homicide, but every culpable homicide is not a murder. In murder, death of the victim is
caused by an unlawful act done with an intention to cause death. The victim must be a human
being. If the victim is an animal, it is not a murder.
55. Natural Justice : It is opposite to legal justice. In rendering legal justice strict legal
rules are observed. In natural justice the conscience is invoked and not legal principles. Rules
of natural justice are not codified, but they are principles ingrained into the conscience of men.
Natural justice is the administration of justice is a common sense or liberal way. It flows from
natural ideals and ends in human values.
56. Necessaries : Necessary means what is indispensable, needful or essential.
Necessaries is a relative term. What is necessary to one person may not be necessary to another
person. A car is a necessary for a medical doctor, but is a luxury for a ministerial servant. The
things which are needful for the very survival of a person are called necessaries.
57. Negligence : Negligence is the absence of such care, skill and deligence as it was the
duty of the person to bring to the performance of the work which he is said not to have performed.
Where the diligence is required, and that amount of diligence has not been exercised. It is
negligence. The omission to do an act which ought to be done, the commission of an act which
ought not to be done, is negligence.
58. Negotiable Instrument : A negotiable instrument creates certain rights in the person
who is in possession of the instrument. It can be easily transferred (negotiated). There are
certain presumptions attached to a negotiable instrument. An instrument to be called negotiable
instrument, must be transferrable by mere delivery of it or endorsement and delivery of it. If it is
delivered to another person, all rights the person hither to has been enjoying on the instrument
are transferred to other person. Cheques, Bills of Exchange and Promissory notes are a few
negotiable instruments.
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59. Oath : It is an appeal to God to witness the truth of a statement. Any statement made
after taking oath is believed to be true. Any statement made on oath will, if found to be false, be
a ground for a proceeding against the person making it, for perjury. A Hindu takes oath on the
Gita or the Thirukkural, A Christan takes oath on the Bible, a Jew takes oath on the pentateuch
and a Mohammedan takes oath on the Koran.
60. Obscene : It is also a relative term. What is obsene for one person may not be obscene
to another person. It all depends on how a man thinks of it. In general, obscenity creates immoral
influences which result in corrupting a man. Obscenity confined to an individual is not an offence.
It is an offence only when the obscenity is published, distributed, sold, imprinted so as to influence
the mind of person in whose hands this is passed.
61. Partition : Partition indicates the joint enjoyment and possession of a property by the
shares of it, and who have the right to divide the property into separate divisions. The shares of
the property may divide the property, each one taking a division in it and thereafter having an
individual title to that division. There is no conferment of any new title to the sharer. He acquires
his individual title by virtue of partition. There is a change of status as well as division of property,
by natural agreement.
62. Persona Designata : A persona designata is a person who is pointed out or described
as an individual filling a particular character. He is a person selected to act in his private capacity
and not in his capcity as a judge. This expression connotes a person pointed out by name or other
personal description in contra-distinction to one whose identity is to be ascertained by the office
which he holds. Thus, a judge or a presiding officer of a tribunal are not persona designata.
63. Perjury : Perjury is an offence of giving false evidence. If a person lawfully swear as a
witness, makes a statement material in a judicial proceeding which he knows to be false or which
he does not believe to be true, he is said to be guilty of perjury. A person to the guilt of perjury,
should have a legal obligation to state the truth, and he makes a false statement knowing it to
be false.
64. Plaintiff : He is a complaining party in a litigation, commencing a law suit for a relief
against his grievance. A plaint is a statement of facts giving the cause of action to seek a relief in
the court of law. The person making and signing such a statement of facts to advance his case
for obtaining that relief from the court is called plaintiff. The other person against whom such
relief is sought for is called defendant.
65. Pre-Emption : It is the right of a person to purchase a properly in preference to other. It
is also the right of a person who has option of first refusal. The right is called, ‘pre-emptive right’.
The benefit as well as the burden of the right of pre-emption runs with the property concerned.
If a society owns certain lands and desires to sell those lands, its members may be given the
pre¬emptive right to purchase those lands in preference to outsiders (non-members).
66. Prescription : Its legal meaning is different from its ordinary meaning. In law, the term
prescription indicates authorisation of a right by long usage. Rights acquired by long usage of
a property are knowns as, ‘rights by prescription’. So title by prescription is acquired by a long,
continuous and uninterrupted possession of property. A prescription may be either (i) negative,
or (ii) positive.
67. Presumption : A presumption is an inference as to a matter of fact which a Judge
draws, or directs a jury to draw, as a matter of law. Presumptions are aids to reasoning and
argumentation, which assume the truth of certain matters for the prupose of some inquiry. They
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may be grounded on general experience or probability of any kind, or merely on policy and
convenience. Presumption may be either (i) presumption of fact, or (ii) presumption of law, or (iii)
mixed presumption of law and fact.
68. Privity : This term indicates participation in interest or knowledge. The relationship
subsisting between the parties to an agreement, where there is mutuality of minds, is often
indicates by this term, ‘privity’. The privity that exists between a landlord and a tenant, between
a covenantor and a covenantee, is termed as privity of estate. Privity exists between any two
persons when they understand each other in relation to an agreement or an estate.
69. Promissory Note : It is an instrument creating a right in the promisee to demand
certain sum of money agreed upon by the promiser who has a liabilty to pay that sum of money
to the promisee. It is a kind of a negotiable instrument. It contains an unconditional undertaking
by the promisor to pay certain sum of money to the promisee thereof, on a demand made by
him.
70. Proof : Proof consists of either evidence or testimony serving the purpose of convincing
the mind of the truth or falsehood of a fact. Once any evidence stands the test of severe legal
scrutiny that evidence is the ‘legal proof’. Such a proof may be either by documentary evidence,
or by oral evidence. Mere allegation of facts is not proof, their evidence is proof. If there is no
evidence, there cannot be any proof.
71. Proviso : It is a clause, in a deed, or in an instrument, or in a statute, whereby certain
condition / conditions are stated to qualify the contents made before. If some condition is annexed
to a statement, that statement can be put into effect only subject to the condition stated below
in this proviso clause.
72. Quid Pro Quo : That for that, or what for what, is the literal meaning of this term. This
term often signifies the mutual consideration and performance of both parties to an agreement.
If ‘A’ agrees to sell his car to ‘B’ at a price of fifty thousand rupees, and ‘B’ agrees to purchase it
at that price, the promise of ‘A’ to sell the car, and the reciprocal promise of ‘B’ to buy it at that
price, are ‘quid pro quo’ promises. B’s money is quid pro quo for A’s car.
73. Receiver : It simply means one who receives. But in legal pariance, a receiver is a
person appointed by an interlocutory order of a court to receive rents or other income of an
estate of which there is or are disputes between the parties to a suit. If there is a dispute as to
whom the rents or other income from the properties concerned in the suit, the court may direct a
person (who is either of the parties to the suit) to act as Receiver to collect the rents or to realise
other income.
74. Redemption : Redemption is the fact of getting back a thing. In legal parlance it denotes
the right of a mortgagor to get back his mortgaged property from the mortgagee on payment
of the loan received by the mortgagor from the mortgageee. A suit by a mortgagor to enforce
his right to pay off the mortgage amount with interest, and to get back the mortgaged property
discharged from debt, is known as a redemption suit.
75. Remand : Technically, it means, ‘custody’. To remand a prisoner or arrested person,
means to keep him in custody. This term is used in court procedure also. If any case is sent back
by the appellate court to the lower court for taking further evidence, or for any other purpose
which the lower court has omitted to do, the case is said to have been remanded.
76. Remedy : It is a legal solution for an invasion of a right Remedies may be found out by
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the parties themselves without going to court of law. Or, the matter may be taken to the court of
law by means of a suit. For the infringement of every right, there is a a remedy. It may be recalled
that there is a legal maxim, ‘Ubi jus ibi remedium’. Where there is a right, there is a remedy.
77. Rent : The term, ‘rent’ in its wider sense means any payment made for the use of land
or building, and thus includes the payment by a licensee in respect of the use and occupation
of any land or building. In its narrower sense it means payment made by tenant to landlord for
property demised to him. Any consideration rendered by a lessee to his lessor is called, ‘rent’.
78. Res Judicata : This term means, ‘matter already decided’. If any matter or dispute is
between any two or more parties has already been decided by a competent court, that matter
cannot be again raised before the court by any of those parties. But the decision of the former
court must be final and conclusive, and must have been arrived at by that court judicially.
79. Settlement : Settlement means any testamentary disposition in writing of moveables or
immoveables properties made, (a) in consideration of marriage, (b) for the purpose of distributing
the properties among the members of a family, (c) for the purpose of making some provision
to some person who has some relationship (sapinda or non-sapinda), or for any religious or
charitable purpose. It is also denoted by another term, ‘gift’. Settlement is made in favour of
persons related to the settlor, but gift is made even in favour of person not related to the donor.
In both the cases, there is no money consideration.
80. Sine Die : It means, ‘indefinitely’, Literal meaning is, ‘without a day’. This term is popularly
used whenever a legislative body, such as Parliament or Assembly is adjourned without fixing a
date for assembling again. Such an adjournment is an adjournment sine die.
81. Specific Performance : This term simply means, performing a specific act. If any
particular act, obligation or promise is contemplated in a contract, the performance of that
specific thing is known as specific performance, it is a kind of remedy available to the innocent
or aggrieved party from the defaulting or breaching party to a contract. Specific performance is
a specific relief specified in a contract.
82. Stamp Duty : It is a duty imposed on certain documents while being executed or
registered. Such duties (taxes or levies) are imposed upon written instruments such as, receipts,
conveyances, certificates and testimonies. Such duties may be either proportionate to the value
of the subject matter or fixed in amount. Payment of stamp duty is one of the legal formalities to
be fulfilled to validate an agreement incorporated in writing.
83. Stay of Execution : If a Civil Court passes a decree against a defendant in a suit,
he is legally obliged to act according to the decree. Where he is unwilling to act according to
the decree, or where he has failed to so act, or where he has refused to so act, or where he is
delaying the act, the decree holder (plaintiff), may approach the court again for executing that
decree through the court. Under such circumstances, if the court is convinced that some more
time may be given to the judgement - debtor, the court may order the stay of execution of the
decree for the desired time. Stay of execution, in this connection, means suspension of the
operation of the decree.
84. Summons : It is a process of a court directing a person to appear before the court. It
may be issued by a Judge of a Civil Court, or by a Magistrate of a Criminal Court. It is a call of
authority to appear before a Judicial Officer.
85. Surety : A person who gives security for another is known as, ‘surety’. He is otherwise
called, ‘Guarantor’. A surety discharges the liability of a debtor in case of his default. A surety
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undertakes to make good the loss suffered by the creditor, by the conduct of the debtor. The
‘debtor’ in such cases, is usually termed as ‘principal debtor’, which term further connotes that
the surety is a ‘secondary debtor’.
86. Taxation : Levying of taxes is known as, ‘taxation’. A tax is a compulsory exaction
of money by public authority for public purposes enforceable by law and is not payment for
services rendered or to be rendered. A tax is collected for public purposes. A fee is supported by
consideration, whereas a tax is not. A fee may be collected even by individuals, whereas a tax
may be collected only by a Government.
87. Tenant : It is a designation given to a person occupying lands or building belonging
to another on an agreement to pay rent for occupying that land or building. He is a party to an
agreement of tenancy, the other party being the landlord. His rights and obligations are laid down
in the agreement of tenancy in case where he is a contractual tenant, and in case of a statutory
tenant, his rights and obligations are provided in the relevant Act or Acts of Legislature.
88. Title : Title is a right to a property, office or an appointment. It is transferable either by
sale, or by settlement, or by gift, or by will. Such a transfer is for consideration in some cases,
and for no consideration in other cases. Such a title is created by a document, transfered by a
deed, devolving upon succession, or inherited by inheritance. Titles are jurisprudentially, acts or
events that create, transfer or destroy rights.
89. Tort : Tort is an act or omission which is unauthorised by law. It is a kind of a civil wrong.
Therefore, the affected person can claim unliquidated damages. A tort is often distinguished
from a crime. A tort is a wrong done to an individual, for which the wrong-doer is liable to pay
damages. A crime is a wrong done to the public as a whole, for which the offender (wrong-doer)
is punished by the State. Tort is different from breach of contract, breach of trust and breach of
other equitable obligation.
90. Trademark : A mark used for denoting that the products are the manufacture, or the
goods are the merchandise, of a particular person, is called a trade-mark. The use of certain
trade-marks is necessitated to distinguish the goods of the proprietor of particular trade-mark
from similar goods in the market.
91. Transfer : A permanent alienation is a transfer. Such an alienation may be in respect of
movables or immovables. All the rights hitherto enjoyed by the owner are transferred to the buyer,
or other alience. It is not necessary that every transfer must be supported by consideration. A
transfer may be absolute or conditional.
92. Treason : It is an offence against the State. It is the highest known crime. It aims at the
very root of Government itself. In India treason is applied to the ‘waging of War’ and attempting
to or abetting the waging of the war against the State and is punishable under the Indian Penal
Code.
93. Trespass : A trespass is an injury committed with violence and this violence may be
either actual or implied. Though violence is not actualy used, law will imply violence, where the
injury is of a direct and immediate kind. An assault is an actual violence. Peaceful but wrongful
entry into other man’s lands is an implied violence.
94. Trial : The examination of a cause for a case, civil or criminal, by a competent court
is known as, ‘trial’. Trial ends in a conclusion, by a competent court, of questions in issue in its
proceedings, whether cicil or criminal. The hearing of a cause of action, civil or criminal. Before
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a Judge who has jurisdiction over the matter according to the laws of the land, is also known as
trial.
95. Trust : A trust is an obligation annexed to the ownership of property and arising out
of a confidence reposed in and accepted by the owner, or declared an accepted by him, for the
benefit of another, or of another and the owner. The person who creates a trust is called, ‘author of
trust’, and the person or persons in whom the trust is created is / are called, ‘trustee’ or ‘trustees’
and the person or persons is whose favour a trust is created is or are called, ‘beneficiary’ or
‘beneficiaries’. Sometimes, a trust is created for the benefit of the owner himself.
96. Ultra vires : ‘Ultra’ means beyond, and ‘vires’ means powers. It certain powers are
legally conferred upon a person, that person can exercise only those powers. If he does not act
beyond the scope of those powers, he is said to have done the act, ultra vires. This term is very
popularly used in constitutional matters and also in company matters. We know that when the
parliament or an assembly passes a law, the passing of that law being beyond the powers of the
parliament or the Assembly, the Supreme Court or the High Court, declares it unconstitutional
as being ultra vires the Constitution.
97. Usage : The term means what the people are now or recently in the habit of doing an
act in a particular place. It may be that the particular habit is only of a recent origin or it may
be one which has existed for a long time. A habit may be called, ‘usage’, only in reference to
a particular place. A usage in the long run may become a custom, provided it is very ancient,
continuous, accepted by the majority of the people.
98. Verdict : The finding of a Judge made by way of declaration is called, ‘verdict’ of the
Court. A verdict may be either general or special. A general verdict is orally delivered in court.
Special verdict is popular in English law only. If an accused is adjudged as ‘guilty’, ‘guilty as
charged’, or ‘not guilty’, this is a general verdict. Special verdicts are not allowed under the Indian
Penal Code.
99. Vis-Major : This term means or indicates. ‘Act of God’. Any act which is beyond the
control of human beings, or any event which is supervening and creating an ‘imposibility’ in the
efforts of a human being, is known as, ‘Act of God’, for which no one is responsible no liable. Such
act cannot be foreseen by human beings’, it is beyond their ability, beyond their control, beyond
their perception. If a party to a contract is unable to do his obligation because of a supervening
impossibility due to an ‘Act of God’, he is excused for non-performance of that obligation.
100. Void : It means nugatory, ineffectual or inoperative. This terms is used, when total lack
of existenceis intended to be conveyed. It is a vaccum. A vacuum creates nothing. Likewise, a
thing which is void, creates nothing enforceable by law. Sometimes, a thing which has been in
existence, may become void. In such a case, the court is required to declare that thing as, ‘null
and void’. But a thing which is void, (which has never existed) need not be declared, ‘null and
void’, by the court.
101. Voidable : A thing which can be avoided is a voidable thing. A thing which has been
valid in the beginning may become void subsequently. but a thing which is voidable in the
beginning, continues to be voidable, until it is avoided. Such a thing is valid until avoided. It is in
between these two. A thing which is avoidable, becomes valid, if it is not avoided, and it becomes
void, if it is avoided. But a thing which is void can never become valid. ‘Void’ and ‘Voidable’ are
concepts developed in the private of law of contract.
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102.	Waiver : It means relinquishment of one’s right. It is referable to a conduct signifying
intentional abandonment of a right. It may be expressed or may be even implied. Waiver is a
voluntary abondonment of a known existing legal right constituting a conduct warranting an
inference of the abandonement of the right. Waiver, in such a case, is a defence against the
subsequent enforcement of the said known right.

PHONETICS
In English there are 26 letters of alphabet but 44 sounds (phonemes). The phonemes are
given below. These are in accordance with International Phonetic Alphabet (IPA). Classification
of vowels and consonants are based on the sound and not alphabet.
Received Pronunciation (R.P.) - This is in accordance with the phonetic style used by the
people living around the twin cities of Oxford and Cambridge.

Classification of Sounds (Phonemes)
Speech sounds are classified into two: Vowels and Consonants

Vowels :

/i:/ as in seat

11. / ∂:/ as in girl

2.

/i/ as in sit

12. /∂/ as in about

3.

/e/ as in set

13. /ei/ as in play

4.

/æ/ as in sat

14. /∂U/ as in go

5.

/ / as in hot

15. /ai/ as in buy

6.

/ :/ as in all

16. /aU/ as in cow

7.

/a:/ as in card

17. /

8.

/U/ as in book

18. /i∂/ as in here

9.

/U:/ as in soon

19. /∑∂/ as in there

10.

/^/ as in cup

20. /U∂/ as in poor.

U

1.

U U

Daniel Jones defines a vowel “as a voiced sound in forming which the air issues in a
continuous stream through the pharynx and mouth, there being no obstruction and no narrowing
such as would cause audible friction”. A complete list of vowels is as follows”

i/ as in boy

The first twelve are called pure vowels because in their production the point of articulation
does not change. The remaining eight are called diphthongs, because in their production the
tongue glides from one point of articulation to another. These are further classified as closing
diphthongs and centering diphthongs.
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PURE VOWELS
Closed

Front
i:

Centre		

Back
u

i.
Half - Closed

u

e

∂:
∂^

æ

U

U

:

Half - Open

a:

Open

CLOSING DIPHTHONGS
Front

Centre		

Back

Closed

Half - Closed
ei

∂u:

Half - Open

U

i

Open

ai

au:

CENTERING DIPHTONGS
Front

Centre		

Closed

Back
u∂ :

Half - Closed
i∂:

Half - Open

E∂
Open
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Diphthongs are also called double vowels. Due to the fact that there are two vowel sounds
in each diphthong.
Semi Vowels:
These are two consonant sounds which are called semi vowels. They are j and w.
When we articulate the two consonant sounds they are produced not by full contraction,
friction or modification. Hence there are no explosive or friction sounds produced.
These two sounds are produced in the way of the vowels but the difference in contraction
in some part of the mouth and lips has made them classifiable under consonants.
Consonants :
Sounds which are not vowels are called consonants. In their production there is an audible
friction or modification at some place in the mouth. Consonants are classified on the basis of (a)
the place of articulation and (b) the manner of articulation.
The place of articulation :
a)
Bilabial: articulated by the two lips.
b)
Labiodental: articulated by the lower lip against the upper teeth.
c)
Dental: articulated by the tip of the tongue and the back of the upper teeth.
d)
Alveolar: articulated by the lip or the blade of the tongue against the teeth ridge.
e)
Palato - alveolar : articulated by raising the main body of the tongue and touching the
teeth ridge with the blade of the tongue.
f)
Palatal: articulated by the front of the tongue against the hard palate,
g)
Velar: articulated by the back of the tongue against the soft palate,
h)
Glottal: articulated in the glottis.

i) Plasive
Unvoiced
Voiced
ii) Affricate
Unvoiced
Voiced
iii) Fricative
Unvoiced
Voiced
iv) Nasal
v) Lateral
vi) Semi- Vowel

P
b

t
d

Glottal

Velar

Palatal

Palato
alveobar

Postalveobar

Alveolar

Dental

Labiodiental

Bilabid

CLASSIFICATION OF CONSONANTS

k
g
tf
d3

f
V
m

0
X

s
z
n
1

f
3
n

w

vii) Frictionless Continuant
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Questions are asked as given below :
1.
Identify the vowels -10 Marks.
			
eat - i:
			
mat - a∂.
2.
Transcription Exercises - 10 Marks.
			

eat - i: t

			

mat - m æ t

			

about - ∂bout

TABLE OF CONTENTS
The pronunciation of the alphabet The pronunciation table: vowel and consonant sounds
1)
PAN/PAl N The sounds / æ / and / ei /
2)
BEST/PEST The sounds / ƅ / and / Ƥ /
3)
SUE/ZOO The sounds / s / and / z /
4)
DOWN/TOWN The sounds / d / and / t /
5)
SEAT/SET The sounds / i: / and / e /
6)
CARROT/CABBAGE The sounds /ə / and / ɪ /
7)
FEW/VIEW/WINE The sounds / f / / v / and / w /
8)
CAP/GAP/HAT The sounds / k / / g / and / h /
9)
YEAR The sound / j /
10) PHONETIC TEST recap
11) TIME/TJM The sounds / aɪ / and / ɪ /
12) SHEEP/JEEP/CHEAP The sounds / ʃ / / dʒ / and / tʃ /
13) COLLECT^CORRECT The sounds / l / and / r /
14) BARS/BAR The sounds / Ɑ: / and / eə /
15) SOME/SUN/SUNG The sounds / m / / n / and / ђ /
16)
17)
18)
19)
20)

COAT/COT The sounds / əƱ / and / ᴅ /
BREATHE/BREATH The sounds / Ṍ / and / Ɵ /
BUN/BULL/BOON The sounds / ˄ / / Ʊ / and / u: /
SHtRT/SHORT The sounds / ᴈ: / and / ﬤ: /
COY/COW The sounds / ﬤɪ / and / aƱ /
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English phonetic symbols
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2. INTERNATIONAL RELATIONS
The study of relations among nations has fascinated scholars for several centuries. However,
the term international was first used by Jeremy Bantham in the latter part of the eighteenth
century, although its Latin equivalent intergentes was used a century earlier by Rijchare Zouche.
Both of them had used this term in respect of that branch of law which was called law of nations,
which later became ‘International Law’. Hugo Grotius laid the foundations for international law,
based on natural law.
International Relations is the study of conflicts and interactions among the states.
International Relations in the narrow sense mean the study of “Official relations conducted by
the authorized leaders of the state”. In broader sense, it includes “all intercourse among states
and movements of people, goods an ideas across national frontiers.”
According to Palmer and Perkins International relation, was too subjective in character
and content.
According to Hartman defines International Relations as a field of study, which focuses
upon the “processes by which states adjust their national interest to those of other states.” Since
national interests of different states are often in conflict.
According to Morgenthau concludes that international politics, like all politics, is a struggle
for power. Therefore, power is the means through which nations promote their national interest.

Nature of International Relations
1. Technological Development:
If number of countries possessing nuclear weapons increases, the return of multi polar
system would be imminent. This factor marked the end of world politics.

2. Liquidation of Colonialism:
The emergence of Afro - Asian states in the sphere of IR is the most dynamic element in
modern times. Consequently, the focus is shifted from Europe to Asia and Africa.

3. New values and Ideologies:
Foreign affairs are not directed any more by ruling elite but are decided and moulded by
the people through their representatives.

4. Desire for theoretical order:
The System Theory, The Game Theory and The Communications Theory are some of the
analytical theories developed in recent times.

5. New outlook towards the U.N:
The United Nations is an improved instrument over the League of Nations to maintain
world peace. International Relations is marked by the tension between the struggle for power
and struggle for order.
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6. Growing Concern for peace:
In the formulation of foreign policies, the states keep in mind the establishment of peace
and endeavor to avoid armed confrontation.

Scope of International relations
Beginning with the study of law and diplomatic history, the scope of international relations
has steadily expanded. With growing complexity of contacts between nations, the study of
international organizations and institutions attracted the attention of scholars. The outbreak of the
Second World War gave a strong stimulus to area studies and strategic aspect of foreign policy.
This led to efforts to understand better the dynamics of national liberation struggles and anticolonial movements. The foundation of the United Nations during the war encouraged thinking
about post-war restructuring of the relations among nations. The study of cooperation became
important even as the study of conflict remained central. The immediate aftermath was marked
by a constructive outlook. This is reflected in titles of books like Swords and Plough shares written
by Inis Claude. New topics like ideology and disarmament assumed unprecedented importance
in the era of cold war. So did the system of alliances and regionalism. Contemporary international
relations embrace the whole gamut of diplomatic history, international politics, international
organisation, international law and area studies. Writing about the contents of international
relations, a few decades back, Palmer Perkins had said that the then international relations was
a study of “the world community in transition.” This conclusion is largely true even today. The
transition has not reached a terminal point. While the underlying factors of international relations
have not changed, the international environment has changed and is still changing. The state
system is undergoing modifications; a technological revolution has taken place in a very big way;
new states of Asia and Africa are playing increasingly important roles. India, in particular, is in a
position to assert and take a rigid stand, as in 1996 on the question of signing the Comprehensive
Test Ban Treaty (CTBT). There is also a “revolution of rising expectations.” Thus, as Palmer and
Perkins wrote, “old and new elements must be interwoven” in the contemporary international
relations. “The focus is still the nation - state system and inter-state relations; but the actions and
interactions of many organisations and groups have also to be considered.”
The scope of international relations at the end of the twentieth century has become very
vast indeed. The world has virtually become a “global village”, as interdependence of states has
increased manifold. Economic relations between states, the role of international institutions like
the World Bank, International Monetary Fund and the World Trade Organisation today influences
economic activity all over the world. The United Nations and its various agencies are engaged
in numerous socio-economic and political activities. International terrorism is a cause of serious
concern for the human existence. Multinational Corporations (MNCs), who are giant companies
operating the world over, are important non-state actors of international relations. Thus, the
scope of international relations has become vast, and, besides international politics, it embraces
various other inter-state activities as well.
International relations are an exceptionally important aspect of citizenship in a global
society. As our world becomes smaller and smaller through communication technology, rapid
air transportation and a complex international economy, the value of peaceful and cooperative
relationships between nations is increasingly important.
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Peace
Historically, one of the oldest expressions of international relations was the establishment
of treaties and agreements between nations. Maintenance of these treaties ensured that ordinary
people could go about their everyday tasks of earning a living and raising their families rather
than dedicating themselves to armed conflict with neighbours. This function of international
relations remains just as relevant today.

Economy
Positive international relations also promotes effective trade policies between nations,
both in terms of importing natural resources and finished products not available in one country
and in terms of gaining access to the larger market afforded by exports to foreign countries.
International relations define the requirements and limitations of cross-border trade.

Immigration
Besides the transport of goods over international borders, people also frequently migrate
between countries, looking for opportunities to enhance their lives. This travel may be temporary
or permanent, but in either case it must be regulated to ensure the rule of law—criminals must
be kept out of the country while legitimate business, tourist and immigrant travel is preserved.
International relations play a key role in determining border control policies.

Global Concerns
Nations often face global issues that are larger than any specific country or even continent,
such as concerns over environment, pandemics and terrorism. Sound international relations are
required for nations to cooperate effectively to meet these challenges, allowing nations to share
relevant information quickly and pool resources.

Culture
International relations are not only about regulating and controlling the flow of goods and
information; they are also advantageous for promoting the advancement of human culture in a
general way. The diversity of world cultures can be promoted and shared through enlightened
international relations policies, allowing programs such as student exchanges and cultural
exhibitions to enhance our understanding of the variety of human expression worldwide.

International Relations and International Politics
The first Chair in International Relations was established at the university of Wales. (U.K)
in 1919. The first two occupants of the chair were eminent historians, Professors Alfred Zin~merna
and C.K. Webster. At that time, International Relations as a subject was little more than diplomatic
history. During the next seven decades this subject has changed in nature and content. Today the
analytical study of politics has replaced descriptive diplomatic history. The term International
politics is now used for the new discipline that has been emerging since the second world war. It
is more scientific, yet narrow, as compared to International Relations. The two terms are even
now sometimes used as synonyms. But, they have two distinct areas, or content, of study. Hans
Morgenthau believes that “the core of international relations is international politics”, but a clear
distinction between the two is to be made. International Relations, according to him, is much
wider in scope than International Politics. Whereas politics among nations is, as Morgenthau
says, struggle for power, international relations includes political, economic and cultural relations.
Harold and Margaret Sprout opine that international relations include all human behaviour on
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one of a national boundary affecting the human behaviour on the other side of the boundary.
Politics, on the other hand, deals with conflicts and cooperation among nations essentially at
political level. As Padelford and Lincoln define it, international politics is the interaction of state
policies within the changing pattern of power relationship. Palmer and Perkins express similar
views when they say that international politics is essentially concerned with the state system.
Since international relations include all types of relationships between sovereign states, it is
wider, and international politics is narrower in scope.

Approaches
There are many approaches to the study of international relations. The traditional or classical
approach treated History as the laboratory from which meaningful conclusions could be drawn.
Two of the main schools of the traditional approach are Realism and Idealism. Whereas the
Realism School considers the struggle for power as the central point of all international relations,
the Idealism School believes in the inherent goodness of man. Realists like Morgenthau do not
attach much importance to means, or morality. For them national interest is the aim that must be
served with the help of power. The idealists, on the other hand, feel that the ideal of world peace
is attainable with the help of reason, education and science. In recent years, Neo-Realism has
appeared as another approach to the study of international relations.

1.

Traditional Approaches: Realism, Idealism and Neo-Realism

The two most important variants of the traditional approach of international relations are
Realism and Idealism. Taking inspiration from Kautilya and Machiavelli, the leading twentieth
century realists George Kennan and Hans Morgenthau argued that the struggle for power is
the central point of all international relations. Individuals believe that others are always trying to
attack and destroy them, and therefore, they must be continuously ready to kill others in order
to protect themselves.
This basic human instinct guides the States as well. Thus, the realists argue that rivalry
and strife among the nations in some form or the other are always present. Just as self:- interest
guides the individual’s behaviour, similarly national interest also guides the foreign policy of
nation¬states. Continued conflict is the reality of international relations and realists attribute this
to the struggle for power. Thus, national interest as defined in terms of power, is the only reality of
international relations. The realists do not attach much significance to means, for them national
interest is the end, and it must be promoted at all costs. Hans J. Morgenthu’s influential book
“Politics among Nations” (1972) carried the torch of realism far and wide. Given a particular
distribution of power, the realists claim that, it is possible to explain both the characteristics of the
system and the behaviour of the individual states. The idealists firmly believe that the essential
goodness of human nature will eventually prevail and that a new world order would emerge
which would be marked by the absence of war, inequality and tyranny. This new world order
would be brought about by the use of reason, education and science. Idealism presents a picture
of future international relations free from power politics, violence and immorality. Idealism argues
that an international organization commanding respect of nation-states would pave the way for a
world free of conflicts and war. Thus, the crucial point on which the realists and idealists sharply
differ is the problem of power. St. Simon, Aldous Huxley, Mahatma Gandhi and Woodrow
Wilson are among the prominent idealists. Morality is vital for them as they aim at international
peace and cooperation.
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2.

Behavioural/Scientific Approaches of International Politics

Behavioural approaches to study of IR are often claimed by their western adherents to
be scientific because they are based on quantitative calculations. They made us more aware of
the complex nature of conflicts and provided many valuable insights into decision - making. The
ultimate objective of the behaviouralist scholars is to develop a general theory of international
relations. The traditional approach was rooted largely in Political Science and drew heavily
from Law, History and Philosophy. With the help of the behavioural approach, a discipline of
international relations is at last beginning to emerge which is devoted to behavioural studies in
IR.
There are several theories, which may be lumped together under scientific/behavioural
approach. Some like Systems Theory are more comprehensive than others like Bargaining and
Game Theories.

3.

System Theory

A system is defined as a set of elements interacting with each other. Another important
feature of the system is that it has a boundary which separates it from the environment, the latter
however, influences the system in its operations. Generally speaking, a system may be either
natural (e.g. solar system), or mechanical (a car, a clock or a computer), or social (e.g. family).
The social system itself may be related either to “society, or economy, or politics, or international
systems.”
Among others, Prof. Morton Kaplan is considered the most influential in the systems
theorizing of IR. He presented a number of real and hypothetical models of global political
organisation. His six well known models were (i) balance of power system, (ii) loose bipolar
system, (iii) tight bipolar system, (iv)universal actor system, (v) hierarchical system, and (vi) Unit
Veto system. The first two are historical realities; the remaining four are hypothetical models.
Although Kaplan did not say that his six systems were likely to emerge in that order, yet
it was expected that the Super Power being very powerful, non-aligned countries were Likely
to lose their status and become parts one or the other power blocs, leading to a tight bipolar
world. With the collapse of the former Soviet Union in 1991, the erstwhile bipolarity phenomenon
ended. While United States emerged more powerful than other countries, many countries like
Germany and Japan also emerged as major economic powers. Thus, depending upon how one
analyses the emerging global order, it may be characterized as a unipolar or a multipolar world.
The present situation does not however fall strictly within any one of the six-models of Morton
Kaplan which are described briefly below :

1.

The Balance of Power System:

This system prevailed in Europe during the eighteenth and nineteenth centuries. In this
system some powerful states seek to maintain equilibrium of power individually or in alliance.
Usually there is a ‘balancer’ - a state which assists anyone who is likely to become weaker than
others so that balance is not disturbed.

2.

The Loose Bipolar System:

This was the situation during the days of cold war politics. Despite bipolar division of the
global power scene, some countries refused to align with either block. They hang loose in an
otherwise stratified global order. Examples : Non-aligned countries (NAM).
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3.

The Tight Bipolar System:

Think of a situation where the international actors like NAM countries are forced to align
with either block, the result is one of the tight bipolar system.

4.

The Universal Actor System:

In this system, an international organisation or actor commanding universal allegiance
becomes the centre of power. Whether big or small, all states will accept the superiority of a
universal actor like the United Nations. Thus, without giving up their sovereignty, nation¬states
will strengthen the United Nations and generally abide by its decisions. This may eventually pave
the way for a world government.

5.

The Hierarchical International System:

In this system one country will become so powerful that all other states will be virtually
dictated to by that one Supreme Power. This situation may be described as a ‘Unipolar World
Model’. The U.N. may still exist, but there will be no true non-aligned country and even the U.N.
will not have enough power.

6.

The Unit Veto System:

Morton Kaplan’s Unit Veto System in international context resembles the ‘state of nature’
as defined by Thomas Hobbes. Each state will be the enemy of every other state, because
almost all the countries will possess nuclear weapons. Thus, all the international actors will be
capable of using nuclear weapons against their enemies.
These six models were later supplemented by Kaplan himself by some other models.
Meanwhile, other scholars have also suggested some other models. Thus, Couloumbis and Wolfe
endorse Kaplan’s six models, but add three more. These three are a) multibloc (or interregional)
model, b)the national-fragmentation (or multipolar)model, and c) the post-nuclear war model.
The multi-bloc model portrays a world divided into five to seven mutually exclusive spheres
of influence. Each of these spheres would be controlled by one major power, thus giving rise to
a multipolar world.
The National Fragmentation Model will be the outcome of political and territorial
disintegration. Ethnic, tribal or racial separatist movements may cause many of the large states
to disintegrate into small fragmented units. Examples: the former Soviet Union, former Yugoslavia
and former Czechoslovakia which have split into several: sovereign states.
The Post-Nuclear War Model : is the world after a catastrophic nuclear war. If such a war
takes place, its aftermath would be ghastly. In such a situation, only the most tyrannical regimes
would be able to maintain orderly distribution of food, shelter and medicine. A new order will have
to be found out to overcome such chaotic conditions.

4.

Game Theory

In its simplest version, the game theory is the model of a zero sum game which describes
the situation of conflict/competition in which one party’s total loss is exactly equal to the other
adversary’s total gain. This explains the name - the sum total of gain and loss is zero. For the
study of IR, game theory model however is a multiparty non-zero-sum game. This is because
as J.K. Zawodny reminds us, “we must recognize that some types of international conflicts today
can be resolved only by situations in which neither side loses and in which sometimes both
sides may win.” As you must have already understood, isolated, completely independent states,
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are not affected by what other states do. They however are affected and interact through mutual
dependence for some benefits. States play games to have maximum gains out of such a situation
of inter-dependence.

5.

Integration Theory

The theory is associated with the names of Charles Kegley and Wittkopf. In an essay
published in 1993, they rejected the realist view of human nature. They argue that human beings
have diverse make-ups, and that human action is based on voluntary choice influenced by
environment. The liberals reject the view that international relations are anarchic. They argue
that the international system today is based on transnational interactions which create areas
of interdependence. Societies and government are being knit together by growing cultural
homogeneity and economic and social interdependence. Various international agencies and
regimes like the World Trade Organisation promote integration: The Liberals emphasise the
growing role of non-State actors like NGOs, regional organisations etc, in promoting regional and
global interdependence. The liberals do not accept the view that the world has, become unipolar.
They feel that in the post-cold war years the world is moving in the direction of multi¬polarity.
At the same time there is increasing inter-state cooperation to reduce mistrust and tension
in order to promote peace. Global interdependence has led to a growing concern among all
governments about nuclear proliferation, global recession, ozone depletion, climatic changes and
AIDS. These common concerns indicate: interdependence and need for the scholars to examine
these problems in the context of integration. The liberals, therefore, insist on the study of these and
other organisations. They believe that expanding the U.N. System promotes interdependence.
To sum up: the liberal concern for interdependence is related to multipolarity in the post-cold
war period. increasing role of U N. and other nongovernmental and regional organisations, and
consequent integration under the influence of western industrialised countries.

6.

Dependency Approach

Where, the realists argued for ‘hegemonic stability’ and the liberals for Interdependence
among the states, concerned scholars of the Third World however always argued that the
main basis for the contemporary, international relationships should be found in their ‘underdevelopment’. It has not been a big formal theory but the ‘dependency approach’ which
originated from Latin America challenged the dominant myth that the solutions for the ills of the
underdevelopment in the Third world lay in following the modern, realist prescriptions from the
West. In the field of international relations, scholars from the Dependency School argued that (i)
the present conditions of dependence in the periphery largely are due to the past exploitation
by developed countries that from in the ‘core’ now, (ii) relations among nations therefore are
essentially asymmetrical and (iii) such an asymmetry is not merely confined to State-to-State
relationships (because international relations/ transactions involve a host of ties among groups
and classes between, within and across the nations). Arguments centred around’ structures of
dependence-both of the past and the present and emphasis was laid on factors and forces which
were not of primary concern for either the realists or the neo-realists or even the liberals.
Inspired largely by Marxian influences, politics among nations has been considered largely
as an expression of global forces and currents of development in all their unevenness throughout
history that continues through the present also.

7.

The Feminist Approach
As the name suggests, this 1s a-recent but influential approach believes that international
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relations are competitive, power-oriented and exploitative mainly because of male domination
in politics. The argument is that international relations would be more balanced and effective if
women were given their due share in politics through several ways. Liberal feminists believe
that education, political mobilization and pressure. to change will bring about the desire goals.
But radical feminists feel that capitalism is the main cause of gender inequality and
therefore, adoption of socialism will hasten the process of gender equality, which in turn will
ensure peace in the world. It is argued that it is man’s gender bias imposed by western philosophy
also which needs to be overcome. Thus, the feminist theory traces all problems of international
relations to gender inequality and domination by men. Critics however point out that gender
differences are natural, rooted in biology, and it is not men but the society in which we grow
which is to be addressed for remedies. Cynthia Enloe and Spike Peterson are among some
important names associated with the Feminist Approach.
Realism is an approach to the study and practice of international politics. It emphasizes
the role of the nation-state and makes a broad assumption that all nation-states are motivated
by national interests, or, at best, national interests disguised as moral concerns.
At its most fundamental level, the national interest is generic and easy to define: all states
seek to preserve their political autonomy and their territorial integrity. Once these two interests
have been secured, however, national interests may take different forms. Some states may
have an interest in securing more resources or land; other states may wish to expand their
own political or economic systems into other areas; some states may merely wish to be left
alone. However, the national interest must be defined in terms of power. National power has an
absolute meaning since it can be defined in terms of military, economic, political, diplomatic, or
even cultural resources.
This emphasis on relative, and not absolute power, derives from the realist conception of
the international system which is, for the realist, an anarchical environment. All states have to
rely upon their own resources to secure their interests, enforce whatever agreements they may
have entered into with other states, or to maintain a desirable domestic and international order.
There is no authority over the nation-state, nor, for the realist, should there be.
The implications of this refusal to recognize greater authority are important to recognize.
The political realist fears centralized authority, unless that authority is derived from the power of
his or her own state. The decentralization of the international system permits greater diversity
than would be the case with, say, an empire. Since, however, the natural tendency of states is to
increase their power, the preservation of a decentralized system must be purchased with force.
The use of force to preserve the decentralized system is regulated by a system called the
balance of power. Such a system works only if the major powers agree, at least tacitly, that they
agree that the preservation of state autonomy is an important objective. If the major powers do
agree, wars will still occur within the system, but those wars will be constrained by the limited
objectives of each major state. If one major power does not agree with the limited objectives,
then wars will be much larger and more open-ended.
Neorealism shuns classical realism’s use of often essentialist concepts such as “human
nature” to explain international politics. Instead, neorealist thinkers developed a theory that
privileges structural constraints over agents’ strategies and motivations.
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Neorealism holds that the international structure is defined by its ordering principle, which
is anarchy, and by the distribution of capabilities, measured by the number of great powers
within the international system. The anarchic ordering principle of the international structure is
decentralized, having no formal central authority, and is composed of formally equal sovereign
states. These states act according to the logic of self-help—states seek their own interest and
will not subordinate their interest to another’s.
States are assumed at a minimum to want to ensure their own survival as this is a prerequisite
to pursue other goals. This driving force of survival is the primary factor influencing their behavior
and in turn ensures states develop offensive military capabilities, for foreign interventionism and
as a means to increase their relative power. Because states can never be certain of other states’
future intentions, there is a lack of trust between states which requires them to be on guard
against relative losses of power which could enable other states to threaten their survival. This
lack of trust, based on uncertainty, is called the security dilemma.
States are deemed similar in terms of needs but not in capabilities for achieving them. The
positional placement of states in terms of abilities determines the distribution of capabilities.
The structural distribution of capabilities then limits cooperation among states through fears of
relative gains made by other states, and the possibility of dependence on other states. The desire
and relative abilities of each state to maximize relative power constrain each other, resulting in a
‘balance of power’, which shapes international relations. It also gives rise to the ‘security dilemma’
that all nations face. There are two ways in which states balance power: internal balancing and
external balancing. Internal balancing occurs as states grow their own capabilities by increasing
economic growth and/or increasing military spending. External balancing occurs as states enter
into alliances to check the power of more powerful states or alliances.
Neorealists contend that there are essentially 3 possible systems according to changes
in the distribution of capabilities, defined by the number of great powers within the international
system. A unipolar system contains only one great power, a bipolar system contains two great
powers, and a multipolar system contains more than two great powers. Neorealists conclude
that a bipolar system is more stable (less prone to great power war and systemic change) than
a multipolar system because balancing can only occur through internal balancing as there are
no extra great powers with which to form alliances. Because there is only internal balancing in a
bipolar system, rather than external balancing, there is less opportunity for miscalculations and
therefore less chance of great power war.
Neorealists conclude that because war is an effect of the anarchic structure of the
international system, it is likely to continue in the future. Indeed, neorealists often argue that the
ordering principle of the international system has not fundamentally changed from the time of
Thucydides to the advent of nuclear warfare. The view that long-lasting peace is not likely to be
achieved is described by other theorists as a largely pessimistic view of international relations.
One of the main challenges to neorealist theory is the democratic peace theory and supporting
research such as the book Never at War. Neorealists answer this challenge by arguing that
democratic peace theorists tend to pick and choose the definition of democracy to get the
wanted empirical result.For example, Germany of Kaiser Wilhelm II, the Dominican Republic of
Juan Bosch, or Chile of Salvador Allende are not considered to be democratic or the conflicts do
not qualify as wars according to these theorists. Furthermore they claim several wars between
democratic states have been averted only by causes other than ones covered by democratic
peace theory.
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Concept of Balance of Power in International Relations
In International Relations an equilibrium of power sufficient to discourage or present one
nation or prevent one nation from imposing its will on or interfering with the interests of another.
Balance of Power, theory and policy of international relations that asserts that the most effective
check on the power of a state is the power of other states. In international relations, the term
state refers to a country with a government and a population. The term balance of power refers
to the distribution of power capabilities of rival states or alliance
The balance of power theory maintains that when one state or alliance increases its power
or applies it more aggressively; threatened states will increase their own power in response, often
by forming a counter-balancing coalition. Balance of Power is a central concept in neorealist
theory.
It is difficult to give exact definition to balance of power because as Martin Wright says “the
notion is notoriously full of confusions”. Inis.L.Claude also says: “The trouble with the balance
power is not that it has no meaning but that it has too many meanings” But essential idea is very
simple but when principle is applied to the international relations, the concept of power means
“that through shifting alliances and countervailing pressures ,no one power or combinations of
powers will be allowed to grow so strong as to threaten the security of the rest” as per Palmer
and Perkins.
And finally Hartman explains concept of Balance of Power in International Relations as
“a system in the sense that one power bloc leads to the emergence of other and it ultimately
leads to a network of alliances”. The concept of balance of power rests on the assumption that
excessive power anywhere in the system is a threat to the existence of the other units and that
most effective antidote of power is power”

Balance of Power and International Relations
As a policy, balance of power suggests that states counter any threat to their security by
allying with other threatened states and by increasing their own military capabilities. The policy of
forming a geographically based coalition of states to surround and block an expansionist power
is known as containment. For example, the United States followed a containment policy towards
the Soviet Union after World War II by building military alliances and bases throughout Europe,
the Middle East, and Asia.
As a theory, balance of power predicts that rapid changes in international power and status
- especially attempts by one state to conquer a region - will provoke counterbalancing actions. For
this reason, the balancing process helps to maintain the stability of relations between states.

Balance of power systems can function effectively in two different ways:
1.
Multiple states can form a balance of power when alliances are fluid - that is, when
they are easily formed or broken on the basis of expediency, regardless of values,
religion, history, or form of government. Occasionally a single state plays a balancer
role, shifting its support to oppose whatever state or alliance is strongest. Britain
played this role in Europe in the 18th and 19th centuries, particularly in its relations
with France, Russia, and Germany.
2.

Two states can balance against each other by matching their increases in military
capability. In the Cold War, the Soviet Union and United States both expanded their
nuclear arsenals to balance against each other.

		
50

INTERNATIONAL RELATIONS

One weakness of the balance of power concept is the difficulty of measuring power.
Ultimately a state’s power derives from the size of its land mass, population, and its level of
technology. But this potential power - measured roughly by a state’s gross domestic product (GDP)
- translates imperfectly into military capability. The effective use of military force depends on such
elements as leadership, morale, geography, and luck. Furthermore, leaders’ misperceptions can
seriously distort the calculation of power. During the Vietnam War (1959-1975), for example, U.S.
presidents consistently underestimated the strength of the Vietnamese Communists because by
conventional measures of power they were much weaker than the United States.

Balance of Power Today
The collapse of the Soviet Union in 1991 left the United States as the world’s sole
superpower. Balance of power theory suggests that without the Soviet threat the United States,
as the dominant world power, will face difficulties in its relations with such states as China
and the European powers. For example, key countries such as China, Russia, France, and
Germany all opposed the United States invasion of Iraq in 2003 in diplomatic arenas such as
the United Nations. Yet this opposition did not stop the United States from acting, exposing the
significant gap in military capability that now exists between the United States and the rest of
the world. Small states that fear the United States are no longer able to join a counterbalancing
coalition to protect their security. Instead, many are developing nuclear weapons in an attempt
to dramatically expand their military capability. For example, North Korea claimed in 2003 that it
was developing nuclear weapons to balance against U.S. power.
The changing nature of power in the contemporary international system further complicates
the operation of the global balance of power. Globalization, the Internet, weapons of mass
destruction, and other technological developments have made it possible for small states and even
non state groups to acquire significant power. These factors also dilute the relative importance of
military power. For example, after the terrorist attacks of September 11, 2001, the United States
assembled a broad coalition to invade Afghanistan, using military force to topple the Taliban
government and end the Taliban’s support for al-Qaeda terrorists. This application of military
power did not provoke a balancing coalition of other states, but it also did not end the terrorist
threat to the United States. In the future, the balance of power may continue to operate among
states engaged in prolonged disputes, but it is less applicable to conflicts involving terrorists and
other non state groups.

World War One - Causes
The first world war began in August 1914. It was directly triggered by the assassination of
the Austrian archduke, Franz Ferdinand and his wife, on 28th June 1914 by Bosnian revolutionary.
This event was, however, simply the trigger that set off declarations of war. The actual causes of
the war are

Alliances
An alliance is an agreement made between two or more countries to give each other help
if it is needed. When an alliance is signed, those countries become known as Allies.
A number of alliances had been signed by countries between the years 1879 and 1914.
These were important because they meant that some countries had no option but to declare
war if one of their allies.
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Imperialism
Imperialism is when a country takes over new lands or countries and makes them subject to
their rule. By 1900 the British Empire extended over five continents and France had control
of large areas of Africa. With the rise of industrialism countries needed new markets. The
amount of lands ‘owned’ by Britain and France increased the rivalry with Germany who had
entered the scramble to acquire colonies late and only had small areas of Africa.

Militarism
Militarism means that the army and military forces are given a high profile by the government.
The growing European divide had led to an arms race between the main countries. The
armies of both France and Germany had more than doubled between 1870 and 1914 and
there was fierce competition between Britain and Germany for mastery of the seas. The
British had introduced the ‘Dreadnought’, an effective battleship, in 1906. The Germans
soon followed suit introducing their own battleships. The German, Von Schlieffen also drew
up a plan of action that involved attacking France through Belgium if Russia made an
attack on Germany. The map below shows how the plan was to work.

Nationalism
Nationalism means being a strong supporter of the rights and interests of one’s country.
The Congress of Vienna, held after Napoleon’s exile to Elba, aimed to sort out problems in
Europe. Delegates from Britain, Austria, Prussia and Russia (the winning allies) decided
upon a new Europe that left both Germany and Italy as divided states. Strong nationalist
elements led to the re-unification of Italy in 1861 and Germany in 1871. The settlement
at the end of the Franco-Prussian war left France angry at the loss of Alsace-Lorraine to
Germany and keen to regain their lost territory. Large areas of both Austria-Hungary and
Serbia were home to differing nationalist groups, all of whom wanted freedom from the
states in which they lived.

Crisis
Moroccan Crisis
In 1904 Morocco had been given to France by Britain, but the Moroccans wanted their
independence. In 1905, Germany announced her support for Moroccan independence.
War was narrowly avoided by a conference which allowed France to retain possession of
Morocco. However, in 1911, the Germans were again protesting against French possession
of Morocco. Britain supported France and Germany was persuaded to back down for part
of French Congo.

Bosnian Crisis
In 1908, Austria-Hungary took over the former Turkish province of Bosnia. This angered
Serbians who felt the province should be theirs. Serbia threatened Austria-Hungary with war,
Russia, allied to Serbia, mobilised its forces. Germany, allied to Austria-Hungary mobilised
its forces and prepared to threaten Russia. War was avoided when Russia backed down.
There was, however, war in the Balkans between 1911 and 1912 when the Balkan states
drove Turkey out of the area. The states then fought each other over which area should
belong to which state. Austria-Hungary then intervened and forced Serbia to give up some
of its acquisitions. Tension between Serbia and Austria-Hungary was high.
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World War I The First World War is also known as the Great War that ended all wars. The
First War World began on August 4, 1914, when German troops poured into Belgium.
When American first have knowledge of the military tension in Europe, they wanted to stay
out of the war and declared neutrality. Many believed that the First World War is caused
by nationalism, imperialism, militarism, and the system of alliances. As national interests
and national unity grew in Europe and the development of the armed force, jealousy, and
fear led nations in Europe to sign treaties of alliances to support each other in case a
country is attacked by another. By 1914, there were two major mutual-defense alliances
called the Triple Entente and the Triple Alliance. The Triple Entente is also later known
as the Allies; consist of France, Great Britain, and Russia. However, Russia also had a
separate treaty with Serbia which later plays an important role in the war in Europe. The
Triple Alliances consisted of Germany, Austria-Hungary, and Italy. But Italy would later join
the Allies in return for territorial acquisition. The Triple Alliances would later be known as
the Central Powers with Germany, Austria Hungary, and the Ottoman Empire, an empire
that is mostly controlled by Turks. The alliances would prove vital because it serve as a
national security and the balance of power in Europe. On June 28, 1914, the Archduke
Franz Ferdinand, nephew of the Emperor Franz Joseph, was assassinated by Gavrilo
Princip in Sarajevo, Bosnia. Princip was a member of the secret society called the Black
Hand. The society objective is to unite all Serbs under one government, including all Serbs
that are living in Bosnia. The assassination led to a diplomatic disaster that led to AustriaHungary declaration of war against the Serbs. As soon as the war started, the alliance
system pulled one nation after another into the conflict. The war in Europe divided many
public opinions.

World War One - The Treaty of Versailles
World War One ended at 11am on 11th November 1918. In 1919, Lloyd George of
England,Orlando of Italy, Clemenceau of France and Woodrow Wilson from the US met to
discuss how Germany was to be made to pay for the damage world war one had caused.
Wilson had devised a 14-point plan that he believed would bring stability to Europe.
Open Diplomacy - There should be no secret treaties between powers
Freedom of Navigation - Seas should be free in both peace and war
Free Trade - The barriers to trade between countries such as custom duties should be
removed
Multilateral Disarmament - All countries should reduce their armed forces to the lowest
possible levels
Colonies - People in European colonies should have a say in their future
Russia - Russia should be allowed to operate whatever government it wanted and that
government should be accepted, supported and welcomed.
Belgium - Belgium should be evacuated and restored to the situation before the war.
France - should have Alsace-Lorraine and any lands taken away during the war restored.
Italy - The Italian border should be readjusted according to nationality
National Self -Determination - The national groups in Europe should, wherever possible,
be given their independence.
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Romania, Montenegro and Serbia - Should be evacuated and Serbia should have an
outlet to the sea
Turkey - The people of Turkey should have a say in their future
Poland - Poland should become an independent state with an outlet to the sea.
League of Nations - An assembly of all nations should be formed to protect world peace
in the future.
Germany expected a treaty based on these fourteen points. However, negotiations
between the ‘big four’ Lloyd George of England, Orlando of Italy, Clemenceau of France and
Woodrow Wilson of America did not go smoothly. Wilson believed that his fourteen points was
the only way to secure everlasting peace. The French however, wanted the defeated nations to
be punished severely and believed Wilson’s plan too lenient. Privately Lloyd George sided with
Wilson although he was concerned about the threat from Communism, however, the British
public, like Clemenceau, wanted Germany punished severely. Lloyd George knew that if he
sided with Wilson he would lose the next election.
After prolonged discussion agreement was eventually reached. The Germans were
summoned to Versailles to sign the treaty on 28th June 1919. Although Germany was not happy
with the Treaty they had little choice but to sign

Terms of the Treaty of Versailles
There were a total of 440 clauses in the final treaty. The first 26 clauses dealt with the
establishment of the League of Nations. The remaining 414 clauses spelled out Germany’s
punishment.
General Clauses
The establishment of the League of Nations
War Guilt clause
Germany to accept blame for starting the war.
Financial Clauses
Reparations - Germany was to pay for the damage caused by the war. The figure of £6,600
million was set some time after the signing of the treaty.
Military Clauses
Army - was to be reduced to 100,000 men and no tanks were allowed
Navy - Germany was only allowed 6 ships and no submarines
Airforce - Germany was not allowed an airforce
Rhineland - The Rhineland area was to be kept free of German military personnel and
weapons
Territorial Clauses
Anschluss - Germany was not allowed to unite with Austria.
Land - Germany lost land to a number of other countries. Alsace-Lorraine was returned
to France, Eupen and Malmedy were given to Belgium, North Schleswig was given to
Denmark. Land was also taken from Germany and given to Czechoslovakia and Poland.
The League of Nations took control of Germany’s colonies
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The Other Defeated Nations
The Treaty of Versailles determined the punishment that Germany should face. Other
treaties determined the fate of those countries that had fought with Germany - Austria-Hungary,
Bulgaria and Turkey. Austria and Hungary were divided and therefore signed separate treaties

Austria - The Treaty of St. German 10th September 1919
Land - Austria lost land to Italy, Czechoslovakia and Serbia (Yugoslavia).
Army - To be reduced to 30,000 men.
Anschluss - Union with Germany was forbidden
Reparations - Austria was to pay reparations but went bankrupt before the rate could be
set.
Hungary - The Treaty of Trianon 4th June 1920
Land - Hungary lost land to Austria, Czechoslovakia, Romania and Serbia (Yugoslavia)
reducing its size from 283,000 sq km to less than 93,000 sq km. Population was reduced
from 18.2 million to 7.6 million.
Army - To be reduced to 35,000 men
Reparations - Hungary was to pay reparations but the amount was never set
Bulgaria - The Treaty of Neuilly 27th November 1919
Land - Bulgaria lost land to Greece, Romania and Serbia (Yugoslavia).
Reparations - Bulgaria had to pay £90 million in reparations
Army - restrictions were made on the size of Bulgaria’s army
Turkey - The Treaty of Sevres 20th August 1920
Land - Turkey lost land to Greece. The League of Nations took control of Turkey’s
colonies.
The League of Nations was an international organization founded after the First World War
at the Paris Peace Conference in 1919. The League’s goals included disarmament; preventing
war through collective security; settling disputes between countries through negotiation
and diplomacy; and improving global welfare. The diplomatic philosophy behind the League
represented a fundamental shift in thought from the preceding hundred years. The old philosophy,
growing out of the Congress of Vienna (1815), saw Europe as a shifting map of alliances
among nation¬states, creating an equilibrium of power maintained by strong armies and secret
agreements. Under the new philosophy, the League was a government of governments, with the
role of settling disputes between individual nations in an open and legalist forum. The impetus for
the founding of the League came from Democratic U.S. President Woodrow Wilson, but, along
with many other countries, the United States never joined the League of Nations.
The League lacked an armed force of its own and so depended on the great powers to
enforce its resolutions, which they were often very reluctant to do. After a number of notable
successes and some early failures The League lacked an armed force of its own and so depended
on the great powers to enforce its resolutions, which they were often very reluctant to do. After a
number of notable successes and some early failures, the League ultimately proved incapable
of preventing aggression by the fascist Axis Powers in the 1930s. The onset of the Second World
War made it clear that the League had failed in its primary purpose to avoid any future world war.
The United Nations effectively replaced it after World War II and inherited a number of agencies
and organizations founded by the League.
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Structure
The League had three principal organs: a secretariat (headed by the General Secretary
and based in Geneva), a Council and an Assembly, and many Agencies and Commissions.
Authorisation for any action required both a unanimous vote by the Council and a majority vote
in the Assembly.

Secretariat
The staff of the League’s secretariat was responsible for preparing the agenda for the
Council and Assembly and publishing reports of the meetings and other routine matters,
effectively acting as the civil service for the League.

Council
The League Council had the authority to deal with any matter affecting world peace. The
Council began with four permanent members (the United Kingdom, France, Italy and Japan),
and four non-permanent members elected by the Assembly every three years. Subsequently, the
composition and the number of members of the Council were changed as Germany was added
as a permanent member and the number of non-permanent members was increased to nine for
a total of fifteen members. The United States was originally to be the fifth permanent member;
however, it never joined the League, as a result of the Republican Party’s Congressional
election gains in 1918.
The Council met in ordinary sessions four times a year, and in extraordinary sessions
when required. In total, 107 public sessions were held between 1920 and 1939.

Assembly
Each member was represented and had one vote in the League Assembly. Individual
member states did not always have representatives in Geneva. The Assembly held its sessions
once a year in September.
Eamon de Valera was the President of the Council of the League of Nations at its 68th and
Special Sessions in September and October 1932, and President of the Assembly of the League
of Nations in 1938. C.J. Hambro was President in 1939 and 1946.

Other bodies
The League oversaw the Permanent Court of International Justice and several other
agencies and commissions created to deal with pressing international problems. These were the
Disarmament Commission, the Health Organisation, the International Labour Organization,
the Mandates Commission, the Permanent Central Opium Board, the Commission for Refugees,
and the Slavery Commission. While the League itself is generally branded a failure, several of its
Agencies and Commissions had successes within their respective mandates.
There were many reasons for the failure of the League of Nations. The lack of an army
played a part in the failure of the League because the League didn’t have an army of its own
which meant that the leading members of the League (France and UK for example) had to send
their countries armies to fight for the League. But Britain and France very often did not want
to send their armies for rational reasons such as their own armies were struggling and were
extremely weak after WW1 and were not prepared for fighting. Also, without the support of the
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other main and powerful countries i.e. the USA, the League didn’t have an army to fight for their
cases overseas - countries far out from Europe. For example, when Japan invaded Manchuria,
the closest country to this area would be the USA but as they weren’t members of the League
of
Nations, they wouldn’t help. Because there was the lack of an army to fight for a country
who had appealed to the League for help against an aggressor, the League could not fulfill one
of its most important aims and the main reasons for its set up - discouraging aggression from
countries all over the world. Not fulfilling these aims made the whole system a failure.
The effects of the economic depression caused the League to fail because it made
many countries aggressive - Japan invaded Manchuria as they didn’t have enough food or raw
materials for its growing population and Italy invaded Abyssinia for similar reasons. The economic
depression put many countries in a bad position. Britain suffered mass unemployment and the
USA whose stock markets had crashed and the value of shares had plummeted, wanted back all
their money that they had leant to European countries before, during and after WWI. Britain and
France therefore were not in a good position at all to be settling anybody else’s minor disputes
e.g. Japan invading Manchuria and Italy invading Abyssinia. They didn’t want to send in their
armies and they definitely did not want a war to escalate. They also didn’t really want any other
country to become aggressive towards them as a result of them sending in their armies to settle
any disputes so they struggled to really have that much of a helpful effect.
The effects of Japan and Italy’s aggression caused the League to fail as they became
powerless - when Japan invaded Manchuria, the League could not impose economic sanctions
(stop trading with them) or send an army to protect the small and vulnerable area that was
Manchuria as the closest country to send an army would be either the USA or the USSR, both
were not League members and these two countries were also the only countries that really
traded with Japan on a large scale, that would have affected them greatly. Therefore, these
two methods would not have worked and so the League could not do anything to stop the
invasion, making them powerless and more likely to fail. Italy’s aggression when they invaded
Abyssinia caused the League to fail as it made them fall apart. Because Britain and France were
so desperate to not have a war begin to escalate, they didn’t close off the Suez Canal which
would have quickly and easily stopped the invasion. This made them quite unpopular and again
they had failed to stop the aggression, failing to fulfill one of their main aims and so making them
a failure all round.
The term fascism comes from the word fasces; which means a bundle of Royal sticks’
Fascism can be defined as a political attitude and mass movement that arose during time
between the first and second World War. Fascism is the attitude of giving full interest in economic,
social, and military power to a dominant race or state lead by a single dominant leader. Fascism
basically rejected the idea of Socialism, Capitalism, and Democracy. Fascism’s are single-party
dictatorships characterized by terrorism and police surveillance. It focuses on ethnicity and “our”
race being better than “your” race. Fascism isn’t limited to one culture alone. Each culture can
believe that it is better and each person can consider himself to be better than his fellow man.
Fascism is used to categorize censorship and oppression. Ones who take away freedom from
others can be considered fascist.
Several countries embraced fascism between World War I and World War II. Some, such
as Norway, Denmark, Great Britain, Belgium, and France, had large fascist movements. Others,
		
57

INTERNATIONAL RELATIONS

such as Spain, Austria, Hungary, Rumania, Poland, and Finland, gained substantially fascist
governments. Fascism had the largest effect on Italy and Germany.

Fascism in Italy
Mussolini was started the Fascist Party in Italy. He was expelled from the Socialist party in
1915 and he then went to fight in WWI. He was injured and returned to Italy and started a new
political party, the Fascist party. The Fascists centered on an Ethnic state, in which they are all
united by their heritage and looks. The Fascist party was very violent and soon spread to many
areas of life in Italy. The police soon came under control by the fascists and the fascists even
started their own militia. The violence increased and freedom was lessened. Secret police and
assignation teams (also known as black shirts) had control of the streets. The fascists were very
pro-violence, anti-democracy, and anti-communism. The Party believed in only one absolute
ruler and the retraction of many freedoms. All other political parties were banned in Italy, so were
labor unions. Books and papers were censored, and education was reviewed so that it would
favor the fascist government. Mussolini helped the public by the use of public work camps, which
gave jobs to the large number of unemployed people in Italy at the time. It also provided Italy with
new and improved roadways. Fascism brought a sound economy to Italy during the depression,
but at the cost of freedoms. Benito Mussolini and the Fascist party lost popularity by siding with
the Germans. Becoming allies with the Germans became unpopular when the Germans started
to lose the war. Public opinion in Italy of Italy’s involvement in the war became extremely negative
when the Allies invaded Italy. In April 1945 Benito Mussolini was shot and hung upside down
with many of his fellow fascists. The fascist movement was made illegal after the resistance killed
Benito Mussolini, and without a strong leader the Fascist party crumbled.
Nazism was the ideology and practice of the Nazi Party and of Nazi Germany. It was a
unique variety of fascism that involved biological racism and antisemitism. Nazism presented
itself as politically syncretic, incorporating policies, tactics and philosophies from right-and leftwing ideologies; in practice, Nazism was a far right form of politics.
The Nazis believed in the supremacy of an Aryan master race and claimed that Germans
represent the most pure Aryan nation. They argued that Germany’s survival as a modern great
nation required it to create a New Order - an empire in Europe that would give the German
nation the necessary land mass, resources, and expansion of population needed to be able to
economically and militarily compete with other powers.
The Nazis claimed that Jews were the greatest threat to the Aryan race and the German
nation. They considered Jews a parasitic race that attached itself to various ideologies and
movements to secure its self-preservation, such as: the Enlightenment, liberalism, democracy,
parliamentary politics, capitalism, industrialisation, Marxism and trade unionism.
To rescue Germany from the effects of the Great Depression, Nazism promoted an
economic Third Position; a managed economy that was neither capitalist nor communist. Nazis
accused communism and capitalism of being associated with Jewish influences and interests.
They declared support for a nationalist form of socialism that was to provide for the Aryan race
and the German nation: economic security, social welfare programs for workers, a just wage,
honour for workers’ importance to the nation, and protection from capitalist exploitation.
The self-identification term, used by exponents of the ideology past and present is National
Socialism and adherents describe themselves as National Socialists. For instance the best
known organisation expousing this system, the German party led by Adolf Hitler was called
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the National Socialist German Workers Party. Similarly, the second volume of Mein Kampf is
entitled The National Socialist Movement. According to Joseph Goebbels in an official exposition
of the ideology, the logic behind the synthesis of Nationalism and Socialism as represented in
the name, was to “counter the Internationalism of Marxism with the nationalism of a German
Socialism”.
The term Nazi derives from the first two syllables of Nationalsozialistische Deutsche
Arbeiterpartei (National Socialist German Workers’ Party, NSDAP). Members of the Nazi Party
identified themselves as Nationalsozialisten (National Socialists), rarely as Nazis. In 1933, when
Adolf Hitler assumed power of the German government, usage of the term Nazi diminished in
Germany, although Austrian anti-Nazis used it as an insult. The killing of millions of Jews and
other “non-Aryans” in the Holocaust is the greatest crime against humanity recorded in history.
It was made possible by a unique combination of factors: the total control over the machinery
of a modern state by the totalitarian regime of the National Socialists; the active cooperation
or passive consent of a large part of the German population; the collaboration of like-minded
regimes and people in the occupied territories; and a deeply rooted anti-Semitism common to
all Christian countries in Europe. The catastrophic loss of humane standards in German society
took place after the prolonged political and economic crisis of the 1920s.After the defeat in the
First World War, Germany becomes a democracy. Social Democrats and Liberal parties form
the new government. The enormous costs of the war cause rampant inflation. Unemployment
rises to over five million. Large parts of the population live in fear of falling back into 19th-century
poverty. Nationalist parties and the newly founded National Socialist German Workers Party
(NSDAP) blame the democratic constitution, the parties supporting the new republic and the
unjust provisions of the peace treaty of Versailles for the chaos. But above all it is “the Jew” who
is being blamed: The German worker is being ruined by “Jewish Capital” and threatened by
“Jewish Bolshevism” that wants to turn him into a slave.
The Nazi party under the leadership of Adolf Hitler gains more votes in every election. It
promises to “restore honour” to the Germans, to renew political order and to bring back “work
and bread.”
The Nazis pursue their political aims with aggressive propaganda and violence. In 1930 twelve years after its founding - the parties that supported the republic lose their majority. Rightwing parties take over the government and begin to dismantle the democratic system.
In the elections of 1932, the NSDAP becomes the strongest party. The votes of the National
Socialists are now needed to form the next government. On January 30, 1933, Adolf Hitler
is named Reich chancellor. In February, his democratically elected government passes a law
suspending civil rights and political freedoms. In March, the government is empowered to rule
without parliament, to pass laws and govern by decree. Germany becomes a dictatorship ruled
by Hitler and the Nazi Party.
The Cold War was a period of tension and hostility between the United States of America
and the Soviet Union from the mid-40s to the late 90s. It began with the end of the Second World
War. It was called the Cold War because there was no active war between the two nations, which
was probably due to the fear of nuclear escalation. There were many indirect conflicts like the
Vietnam and Korea wars. There was the Cuban missile crisis in 1962 which was the closest
the world ever came to a nuclear war. An American U2 spy plane took photographs of Soviet
intermediate ballistic missiles capable of carrying nuclear payloads. The Soviet Union sent a total
of 42 medium range missiles and 24 intermediate range missiles to Cuba. The US threatened to
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invade Cuba over the issue. Ultimately the Soviets removed the missiles on America’s promise
of not invading Cuba.
Although the Soviet Union and China started off as allies in 1949 there emerged an
estrangement between them, which was cleverly exploited by the Americans. The US formed an
alliance with China in 1971 to contain the Soviet Union. The Soviet Union invaded Afghanistan
in 1980, which led to the United States and its allies boycotting the 1980 Olympic games in
Moscow. In retaliation, the Soviet Union and its allies boycotted the 1984 Olympic games in
Los Angeles, USA. The US financed and armed the Afghan guerrillas to fight against the Soviet
troops. The Afghan War was a major factor in bankrupting the Soviet Union.
In the ’80s President Ronald Reagan of the US dubbed the Soviet Union as an “evil empire”
and predicted that it would be consigned to the ash heap of history. He announced a major
weapons buildup and the SDI (Strategic Defense Initiative) also dubbed “Star Wars”. The Soviet
Union was too economically enfeebled to reply in kind. In 1985 Mikhail Gorbachev became the
leader of the Soviet Union. He adopted a conciliatory attitude towards the Americans and many
arms reduction pacts were signed. In 1989 there was a Soviet withdrawal from Afghanistan
and in 1990 the Soviets agreed to the reunification of Germany. Movements against communist
governments in Eastern Europe followed this. The Soviet Union collapsed in 1991 marking the
end of the Cold War.
Causes of the Cold War
•
The Soviet Union wanted to spread its ideology of communism worldwide, which
alarmed the Americans who followed democracy.
•
The acquisition of atomic weapons by America caused fear in the Soviets.
•
Both countries feared an attack from each other.
•
The Soviet Union’s action of taking control over Eastern Europe was a major factor
for US suspicions.
•
The US President had a personal dislike of the Soviet leader Josef Stalin.
•
America was annoyed by the Soviet Union’s actions in the part of Germany it had
occupied.
•
The Soviets feared that America would use Western Europe as a base to attack it.

Effects of the Cold War
•
Both the United States of America and the Soviet Union built up huge arsenals of
atomic weapons and ballistic missiles.
•
The military blocs NATO and The Warsaw Pact were formed
•
It led to destructive conflicts like the Vietnam War and the Korean War.
•
The Soviet Union collapsed due to economic weaknesses.
•
The Berlin Wall was demolished and the two German nations were unified.
•
The Warsaw Pact disintegrated.
•
The Baltic States and some former Soviet republics achieved independence.
•
America became the sole superpower of the world.
•
Communism collapsed worldwide.
•
The Cold War indeed took a heavy economic toll on the world.
Let’s hope that nations learn to live in peace in the 21st century, as there are no winners
in a nuclear war.
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The Non-Aligned Movement (NAM) is an international organization of states considering
themselves not formally aligned with or against any major power bloc. It was founded in April
1955; as of 2007, it has 118 members. The purpose of the organization as stated in the “Havana
Declaration of 1979” is to ensure “the national independence, sovereignty, territorial integrity
and security of non-aligned countries” in their “struggle against imperialism, colonialism,
neo¬colonialism, racism, Zionism, and all forms of foreign aggression, occupation, domination,
interference or hegemony as well as against great power and bloc politics Members have, at
various times, included: Yugoslavia, India, Ghana, Pakistan, Algeria, Libya, Sri Lanka, Egypt,
Indonesia, Cuba, Colombia, Venezuela, post-1994 South Africa, Iran, Malaysia, and, for a time,
the People’s Republic of China. Brazil has never been a formal member of the movement, but
shares many of the aims of NAM and frequently sends observers to the Non-Aligned Movement’s
summits. While the organization was intended to be as close an alliance as NATO or the Warsaw
Pact, it has little cohesion and many of its members were actually quite closely aligned with one
or another of the great powers. For example, Cuba was closely aligned with the former Soviet
Union during the Cold War era. Additionally, some members were involved in serious conflicts
with other members (e.g. India and Pakistan, Iran and Iraq). The movement fractured from its
own internal contradictions when the Soviet Union invaded Afghanistan in 1979. While the Soviet
allies supported the invasion, other members (particularly Islamic nations) of the movement did
not.

The origin of the Non-Aligned Movement
Independent countries were also known as nonaligned nations. Some nations, such as
India and Indonesia, were able to maintain their neutrality. But others took sides with the
superpowers or played competing sides against each other. The term “Non-Alignment” itself was
coined by Indian Prime Minister Nehru during his speech in 1954 in Colombo, Sri Lanka. In this
speech, Nehru described the five pillars to be used as a guide for Sino-Indian relations, which
were first put forth by Chinese Premier Zhou Enlai. Called Panchsheel (five restraints), these
principles would later serve as the basis of the Non-Aligned Movement.
The five principles were:
•
Mutual respect for each other’s territorial integrity and sovereignty
•
Mutual non-aggression
•
Mutual non-interference in domestic affairs
•
Equality and mutual benefit
•
Peaceful co-existence
A significant milestone in the development of the Non-aligned movement was the 1955
Bandung Conference, a conference of Asian and African states hosted by Indonesian president
Sukarno. The attending nations declared their desire not to become involved in the Cold War and
adopted a “declaration on promotion of world peace and cooperation”, which included Nehru’s
five principles. Six years after Bandung, an initiative of Yugoslav president Tito led to the first
official Non-Aligned Movement Summit, which was held in September 1961 in Belgrade.
At the Lusaka Conference in September 1970, the member nations added peaceful
resolution of disputes and abstention from the big power military alliances and pacts as the aim
of the movement. Opposition to stationing of military bases in foreign countries was also added
as the movement’s aim.
The founding fathers of the Non-aligned movement, apart from Nehru of India, Sukarno of
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Indonesia and Tito of Yugoslavia, were Gamal Abdul Nasser of Egypt and Kwame Nkrumah of
Ghana. Their actions were known as ‘The Initiative of Five’.

Organizational Structure & Membership
While the NAM is an organization of united countries, much like the United Nations or
NATO, it is unique to some of these organizations in its organization and structure. First, it
considers itself to be non-hierarchal in nature in that there are no countries that contain veto
power or have special privileges in certain areas. The chair is rotated officially at each summit.
The administration of the organization falls to the responsibility of a rotating chair (currently
Cuba) and the rotation is consistent and fair. Secondly, the organization does not have any sort of
constitution as many similar organizations do. This was done out of recognition that with so many
countries having so many varying viewpoints and priorities, any formal sort of administrative
structure would increase divisiveness and eventually lead to the collapse of the organization.
Membership in the organization has changed from the original requirements as well. As
the organization has matured and international political circumstances have changed, so too
have the requirements. There is an obvious attempt to integrate the requirements of the NAM
with the key beliefs of the United Nations. The latest requirements are now that the candidate
country has displayed practices in accordance with:
•
Respect for fundamental human rights and for the purposes and principles of the
Charter of the United Nations.
•
Respect for the sovereignty and territorial integrity of all nations.
•
Recognition of the equality of all races and of the equality of all nations, large and
small.
•
Abstention from intervention or interference in the internal affairs of another country.
•
Respect for the right of each nation to defend itself singly or collectively, in conformity
with the Charter of the United Nations.
•
Refraining from acts or threats of aggression or the use of force against the territorial
integrity or political independence of any country.
•
Settlement of all international disputes by peaceful means, in conformity with the
Charter of the United Nations.
•
Promotion of mutual interests and co-operation.
•
Respect for justice and international obligations.
After the World War II, an international body called the United Nations was set up to keep
peace and prevent war, and to build a better world by dealing with problems which could only be
solved through international cooperation. Today, it has 192 member countries.
The Charter of United Nations was signed at San Francisco Conference on June 26, 1945
by representatives of 51 nations. The Charter came into force on October 24, 1945 when the
governments of India, France, the United Kingdom, the Soviet Union, the United States and a
majority of other states had ratified it. The name, United Nations, was adopted at the suggestion
of President Roosevelt of U.S.A. and the preamble to the Charter was largely the work of Field
Marshal Smuts.
According to the Charter, the United Nations has four chief purposes. The first is to maintain
peace by settling disputes amicably or by taking steps to stop aggression (armed attack). The
second is to develop friendly relations among nations, based on the equal rights of people and
their own choices of government. The third is to achieve international cooperation in solving
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economic, social, cultural and humanitarian problems. And the fourth is to serve as a centre
where the actions of nations can be combined to attain these aims.
The United Nations is divided into six main groups. The first is the General Assembly
(GA). It is the policy-making body of the United Nations. All the members of United Nations are
represented in the General Assembly with one vote each. The Assembly meets once a year. It
fixes the budget. It also elects members on the recommendation of the Security Council, elects
the judges of the International Court of Justice, and appoints the Secretary General on the
recommendations of the Security Council.
The second is the Security Council (SC) which is responsible for the maintenance of peace.
It consists of 15 members and each member has one representative and one vote. There are 5
permanent members and 10 non-permanent members. China, France, Great Britain, the Soviet
Union and the United States are its permanent members and have special voting power called
Veto Power. It means that the Security Council cannot take a policy decision if any of these
countries says ‘no’.
The non-permanent members are elected for a two-year-term by the two-thirds majority of
the General Assembly. Retiring members are not eligible for immediate re-election.
The third is the Economic and Social Council (ECOSOC) with 27 members. Its job is to
promote the welfare of people and to further human rights and fundamental freedom.
The fourth is the Trusteeship Council (TC). It supervises the welfare of administered
territories and helps them to achieve self-government.
The fifth is the International Court of Justice (ICJ) which settles international legal issues or
legal disputes between nations. It is the principal judicial organ of the United Nations. The Court
sits at The Hague (Netherlands).
The sixth is the Secretariat, the administrative office of the United Nations. Its chief executive
is the Secretary-General. He is appointed for a five-year-term by the General Assembly on the
recommendations of the Security Council. He may be reappointed.
The United Nations headquarters are in New York. It has its own flag. The official languages
of the UNO are English, French, Chinese, Russian, Arabic and Spanish. The working languages
are English and French only. The United Nations has a large number of specialised agencies
like International Labour Organisation (ILO), Food and Agriculture Organisation (FAO), United
Nations Educational, Scientific and Cultural Organisation (UNESCO), World Health Organisation
(WHO), International Atomic Energy Agency, (IAEA) etc. The headquarters of ILO, FAO, UNESCO,
WHO, IAEA are in Geneva, Rome, Paris, Geneva, Vienna respectively. Other prominent United
Nations agencies are United Nations International Children’s Emergency Fund (UNICEF),
World Meteorological Organisation (WMO), International Monetary Fund (IMF), World Bank or
International Bank for Reconstruction and Development (IBRD). Their headquarters are in Paris,
Geneva, Washington, Washington respectively.
It is an organisation which not only provides peace and security to the world but also looks
into various welfare and cultural aspects of life.
Collective security can be understood as a security arrangement in which all states
cooperate collectively to provide security for all by the actions of all against any states within the
groups which might challenge the existing order by using sanctions and force. While collective
security is possible, several prerequisites have to be met for it to work.
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Basic principles of Collective Security
•
First: almost every state, especially all major states, have to be in the collective
security arrangement and committed to it for it to work. The League of Nations faced
major problems with this given that the United States, a leading international power,
did not join nor give its support to the organization. Similarly, when Italy invaded
Abyssinia, Britain’s and France’s governments were more committed to blocking the
rise of Germany, and hence did not seriously chide Mussolini, whom they saw as a
potential ally against Adolf Hitler in 1935.
•
Second: the power to block the decision making process by veto must be limited.
This was a major issue with the League of Nations, as it required a unanimous vote
of its Council to enact a resolution, giving every state effective veto power. Within
the UN, the 5 victor states of the Second World War all hold veto power. This form
of collective security can be described as procedural collective security, as there
is a hierarchy, which both allows and calls upon the major powers to be the main
defenders of international peace and security.
•
Third: for sanctions to work, the international economy has to be sufficiently
interdependent such that sanctions harm the intended country enough, but do not
harm the countries doing the sanctioning. And for sanctions to work, universality of
their application is especially important for them to have an effect.
•
Which leads to the fourth prerequisite; that for countries to trust collective security,
they have to know it works well enough to safeguard their security. But at the same
time, unless countries trust it, it’s less likely to work. And while it is possible for
collective security to start off with a small number of states and gradually have more
adopt the idea, the first three issues need to be addressed in the first place, especially
the second with regards to the UN’s allocation of veto power and permanent seats.
Collective Security in the League of Nations
Collective security can be understood as a security arrangement in which all states
cooperate collectively to provide security for all by the actions of all against any states within
the groups which might challenge the existing order by using force. This contrasts with selfhelp strategies of engaging in war for purely immediate national interest. Another example of
the failure of the League of Nation’s collective security is the Manchurian Crisis, when Japan
occupied part of China (who was a League member). After the invasion, members of the League
passed a resolution calling for Japan to withdraw or face severe penalties. Given that every
nation on the League of Nations council had veto power, Japan promptly vetoed the resolution,
severely limiting the LN’s ability to respond. After two years of deliberation, the League passed
a resolution condemning the invasion without committing the League’s members to any action
against it. The Japanese replied by quitting the League of Nations.
A similar process occurred in 1935, when Italy invaded Ethiopia. Sanctions were passed,
but Italy would have vetoed any stronger resolution. Additionally, Britain and France sought to
court Italy’s government as a potential deterrent to Hitler, given that Mussolini was not in what
would become the Axis alliance of WWII. Thus, neither enforced any serious sanctions against
the Italian government. Additionally, in this case and with the Japanese invasion of Manchuria,
the absence of the USA from the League of Nations deprived the LN of another major power
that could have used economic leverage against either of the aggressor states. Inaction by the
League subjected it to criticisms that it was weak and concerned more with European issues
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(most leading members were European), and did not deter Hitler from his plans to dominate
Europe. The Ethiopian monarch Emperor Haile Selassie I continued to support collective
security though, having assessed that impotence lay not in the principle but in its covenantors
commitment to honor its tenets.
The most active and articulate exponent of collective security during the immediate prewar years was the Soviet foreign minister Maxim Litvinov, but after the Munich Agreement in
September 1938 and Western passivity in the face of German occupation of the remainder of
Czechoslovakia in March 1939 it was shown that the Western Powers were not prepared to
engage in collective security against aggression by the Axis Powers together with the Soviet
Union, Soviet foreign policy was revised and Litvinov was replaced as foreign minister in early
May 1939, in order to facilitate the negotiations that led to the Molotov-Ribbentrop Pact with
Germany, signed by Litvinov’s successor, Vyacheslav Molotov, on August 23 of that year. The
war in Europe broke out a week later, with the German invasion of Poland on September 1.
Indisputably, terrorism is a threat to global peace. As it thrives well in a world such as
ours where violation of human rights, rising violence and conflicts, ethnic, national and religious
discrimination, socio-economic marginalization and extreme ideology, dehumanization of victims
are prominently in practice, it has succeeded in disregarding human lives and values, launching
war on freedom and peace, multiplying violence and conflicts, and posting challenges of solving
the problem of injustice, insecurity and declining economy.

Recommendations
(1) All stakeholders-the leaders and the followers, individuals and institutions must
dissuade people from resorting to terrorism or supporting it.
(2) All stakeholders, in all ways and at all levels, must deny terrorists the means to carry
out an attack by:
•
denying terrorists financial support.
•
denying terrorists access to deadly weapons, including weapons of mass
destruction.
•
denying terrorists access to travel.
•
denying terrorists access to their targets and their desired impact.
(3) All stakeholders, in all capacities, must deter States from supporting terrorists
groups.
(4) All stakeholders must develop State capacity to prevent terrorism by:
•
promoting the rule of law and effective criminal justice systems.
•
promoting quality education and religious and cultural tolerance.
•
countering the financing of terrorism.
•
ensuring transport security.
•
preventing terrorists from acquiring nuclear, biological, chemical or radiological
materials, and ensuring better preparedness for an attack with such materials
•
improving the defense of soft targets and the response to their attack.
•
promoting United Nations system-wide coherence in countering terrorism.
(5) All stakeholders, collectively, must defend human rights in the context of terrorism
and counter- terrorism.
Even though my recommendations are fashioned out of United Nations recommendation for
a global strategy, they represent a holistic and realistic approach to fighting or countering terrorism.
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However, if these recommendations are given the opportunity to operate or if implemented and
executed properly and continuously, they are effective strategies of countering terrorism and, at
the same time, ensuring a world free of violence and conflict, violations of human rights, ethnic,
national and religious discrimination, political exclusion, and socio-economic marginalization
Terrorism affects all of us; our approach to fighting or countering terrorism and ensuring
a safe and peaceful world must be collective. However, it is worth noting that the world leaders,
followers and stakeholders have vital roles to play in the fight against terrorism and in achieving
our goals of global peace and security.
For the world leaders and stakeholders, these roles transcend attending or organizing
world summit, conferences, seminars, etc on the topic, and consenting to Global strategy to
counter terrorism on papers. They need to commit more resources, at all levels, to the cause,
be more sincere and objective in their judgments, more practical in their approach, and create
enabling environments conducive for justice, conflict resolutions, human right protection, equality,
stability, unity, prosperity, tolerance, peace and security. Above all, they need to promote and
support ultimately because that have respect for human lives and values.
The global peace movement refers to a sense of common purpose among organizations
that seek to end wars and minimize inter-human violence, usually through pacifism, non-violent
resistance, diplomacy, boycott, moral purchasing and demonstrating. The movement includes
several international organizations, but more often describes a loose affiliation of activists and
political interests that rally around a shared purpose.
The movement often tends to be a loose, reactive and event-driven collaboration between
groups with motivations as diverse as humanism, nationalism, environmentalism, anti-racism,
anti-sexism, hospitality, ideology, theology, and fear.

Peace Movement Defined
Peace movements have tended to coalesce around goals related to preventing or stopping
specific wars, abolishing certain weapons or weapons systems, or opposing military conscription.
Peace movements have always had a pacifist dimension, opposing all war. They have also had
a radical, socialist, or liberal dimension that critiqued the links of capitalism to imperialism and
militarism. Often there was a commitment to refusing to participate in specific wars. The political
left-anarchist, syndicalist, social democrat, Marxist - has often taken an antiwar and antimilitarist
stances, often in alliance with more traditional peace groups.
Until World War I, refusing military service was motivated primarily by religious belief, but
the reasons for conscientious objection grew more secular in the years after 1917. Conscientious
objection on nonreligious grounds evolved during and after World War II; by 1970, pacifism was
a major force within American society in general. Peace movements, however, had found a
new religious constituency: Roman Catholic peace activity following the 1970 papal encyclical,
Pacem in Terris, ranged from opposing death squads and intervention in Latin America to actively
opposing nuclear weapons. The Roman Catholic group, Pax Christi, evolved from a tiny pressure
group in1960 to a significant part of the overall peace movement.
From World War I onward radical pacifists used the social gospel to advance political
change. Also inspired by Gandhi’s use of nonviolence, active pacifists such as A. J. Muste and
Bayard Rustin engaged in direct action against military bases, racial injustice, and civil defense,
advocated for Civil Rights and the nonviolent transformation of a militarized and often unjust
society, and supported positive peace (for example, racial justice).
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There different ideas over what “peace” is (or should be), which results in a plurality of
movements seeking diverse ideals of peace. Particularly, “anti-war” movements often have
short¬term goals, while peace movements advocate an on-going life-style and proactive
government policy.
It is often not clear whether a movement or a particular protest is against war in general,
as in pacifism, or against ones own government’s participation in a war. Indeed, some observers
feel that this lack of clarity or long term continuity has represented a key part of the strategy of
those seeking to end a war, e.g., the Vietnam War.
Global protests against the US invasion of Iraq in early 2003 are an example of a more
specific, short term and loosely-affiliated single-issue “movement” —with relatively scattered
ideological priorities, ranging from absolutist pacifism to Islamism and Anti-Americanism (see
Human shield action to Iraq). Nonetheless, some of those who are involved in several such short
term movements and build up trust relationships with others within them, do tend to eventually
join more global or long-term movements.
By contrast, some elements of the global peace movement seek to guarantee health
security by ending war and assuring what they see as basic human rights including the right of
all people to have access to air, water, food, shelter and health care. A number of activists seek
social justice in the form of equal protection under the law and equal opportunity under the law
for groups that have previously been disenfranchised, such as the founding fathers of the United
States.
The Peace movement is primarily characterized by a belief that humans should not wage
war on each other or engage in violent ethnic cleansings over language, race or natural resources
or ethical conflict over religion or ideology. Long-term opponents of war preparations are primarily
characterized by a belief that military power is not the equivalent of justice.
The Peace movement tends to oppose the proliferation of dangerous technologies and
weapons of mass destruction, in particular nuclear weapons and biological warfare, for example
the 43rd president of the United States efforts pursued nonproliferation in the middle east.
Moreover, many object to the export of weapons including hand-held machine guns and grenades
by leading economic nation’s to lesser developed nations. Some, like SIPRI, have voiced special
concern that artificial intelligence, molecular engineering, genetics and proteomics have even
more vast destructive potential. Thus there is intersection between peace movement elements
and Neo-Luddites or primitivism, but also with the more mainstream technology critics such as
the Green parties, Greenpeace and the ecology movement they are part of.
It is one of several movements that led to the formation of Green Party political associations
in many democratic countries near the end of the 20th century. The peace movement has a very
strong influence in some countries’ green parties, such as in Germany, perhaps reflecting that
country’s negative experiences with militarism in the 20th century.
International law is the term commonly used for referring to laws that govern the conduct
of independent nations in their relationships with one another. It differs from other legal systems
in that it primarily concerns provinces rather than private citizens. In other words it is that body
of law which is composed for its greater part of the principles and rules of conduct which States
feel themselves bound to observe, and therefore, do commonly observe in their relations with
each other and which includes also :
(a) The rules of law relating to the function of international institutions or organizations,
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their relations with each other and their relations with States and individuals; and
(b) Certain rules of law relating to individuals and non-state entities so far as the rights and
duties of such individuals and non-state entities are the concern of the international
community. However, the term “international law” can refer to three distinct legal
disciplines
•
Public international law, which governs the relationship between provinces and
international entities, either as an individual or as a group. It includes the following
specific legal field such as the treaty law, law of sea, international criminal law and
the international humanitarian law.
•
Private international law, or conflict of laws, which addresses the questions of (1)
in which legal jurisdiction may a case be heard; and (2) the law concerning which
jurisdiction(s) apply to the issues in the case
•
Supranational law or the law of supranational organizations, which concerns at
present regional agreements where the special distinguishing quality is that laws
of nation states are held inapplicable when conflicting with a supranational legal
system.
The New International Economic Order (NIEO) was a set of proposals put forward during
the 1970s by some developing countries through the United Nations Conference on Trade and
Development to promote their interests by improving their terms of trade, increasing development
assistance, developed-country tariff reductions, and other means. It was meant to be a revision
of the international economic system in favour of Third World countries, replacing the Bretton
Woods system, which had benefited the leading states that had created it-especially the United
States.
India’s role in U.N.O. India has been one of the staunch supporters of the United Nations
Organisation (U.N.O.). It always promoted the cause of U.N.O. and cooperated with it as and
when called.
•
India has always supported U.N.O. in its move against racial discrimination and
freedom of the colonies.
•
India is one of the original members of the U.N.O. She has always expressed belief
in the aims and objectives of U.N.O.
•
Whenever a United Nations Force was set up for peacekeeping, India offered her
services.
•
India has followed a policy of non-alignment and has always played an important
part even through the United Nations in reducing the tension between the two power
blocs.
•
India has been receiving valuable assistance from U.N.O. bodies like the World Bank,
Food and Agricultural Organisation and the World Health Organisation.
•
Many Indian personalities have adorned the various positions in U.N.O. Mrs Vijay
Lakshmi Pandit served as President of General Assembly.
Economic nationalism is a term used to describe policies which are guided by the idea
of protecting domestic consumption, labour and capital formation, even if this requires the
imposition of tariffs and other restrictions on the movement of labour, goods and capital. It is in
opposition to Globalisation in many cases, or at least on questions the unrestricted good of Free
trade. It would include such doctrines as Protectionism, Import substitution, Mercantilism and
planned economies.
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Examples of economic nationalism include Japan’s use of MITI to “pick winners and
losers”, Malaysia’s imposition of currency controls in the wake of the 1997 currency crisis,
China’s controlled exchange of the Yuan, Argentina’s economic policy of tariffs and devaluation
in the wake of the 2001 financial crisis and the United States’ use of tariffs to protect domestic
steel production
Republic of India is the second most populous country and the world’s most-populous
democracy and recently has one of the fastest economic growth rates in the world. With the
world’s tenth largest military expenditures, and eleventh largest economy by nominal rates or
fourth largest by purchasing power party, India is considered to be a regional power, and a
potential global power. It is India’s growing international influence that increasingly gives it a
more prominent voice in global affairs.
India in 21st Century: India has a long history of collaboration with several countries and
is considered a leader of the developing world. India was one of the founding members of several
international organizations, most notably the United Nations, the Non-Aligned Movement, the
Asian Development Bank and the G20 industrial nations. India has also played an important
and influential role in other international organizations like East Asia Summit, World Trade
Organization, International Monetary Fund (IMF), G8+5 and IBSA Dialogue Forum. Regional
organizations India is a part of include SAARC and BIMSTEC. India has taken part in several UN
peacekeeping missions and in 2007, it was the second-largest troop contributor to the United
Nations. India is currently seeking a permanent seat in the UN Security Council, along with the
G4 nations.

Indonesia
A long history of common links connect both nations from ancient times. In 1950, the first
President of Indonesia - Sukarno called upon the peoples of Indonesia and India to “intensify
the cordial relations” that had existed between the two countries “for more than 1000 years”
before they had been “disrupted” by colonial powers. Fifteen years later in Djakarta, governmentinspired mobs were shouting: “Down with India, the servant of imperialists” and “Crush India, our
enemy. Yet in the spring of 1966, the foreign ministers of both countries began speaking again of
an era of friendly relations. India had supported Indonesian independence and Nehru had raised
the Indonesian question in the United Nations Security Council. Today, India has an embassy in
Jakarta and Indonesia operates an embassy in Delhi.

Malaysia
India has a high commission in Kuala Lumpur, and Malaysia has a high commission in
New Delhi. Both countries are full members of the Commonwealth of Nations, and the Asian
Union. India and Malaysia are also connected by various cultural and historical ties that date
back to antiquity. The two countries are on excellently friendly terms with each other seeing as
Malaysia is home to a strong concentration of Indian immigrants.Mahathir bin Mohamad the
fourth and longest serving Prime Minister of Malayasia is of Indian origin, his father Mohamad
Iskandar, was a Malayalee Muslim (who migrated from Kerala) and his mother Wan Tampawan,
was Malay.

Singapore
India and Singapore share long-standing cultural, commercial and strategic relations, with
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Singapore being a part of the “Greater India” cultural and commercial region. More than 300,000
people of Indian origin live in Singapore. Following its independence in 1965, Singapore was
concerned with China-backed communist threats as well as domination from Malaysia and
Indonesia and sought a close strategic relationship with India, which it saw as a counter-balance
to Chinese influence and a partner in achieving regional security. Singapore had always been
an important strategic trading post, giving India trade access to Maritime Southeast Asia and
the Far East. Although the rival positions of both nations over the Vietnam War and the Cold War
caused consternation between India and Singapore, their relationship expanded significantly in
the 1990s; Singapore was one of the first to respond to India’s “Look East” Policy of expanding
its economic, cultural and strategic ties in Southeast Asia to strengthen its standing as a regional
power. Singapore, and especially, the Singaporean Foreign Minister, George Yeo, have taken an
interest, in re-establishing the ancient Indian university, Nalanda University.
Singapore is the 8th largest source of investment in India and the largest amongst ASEAN
member nations. It is also India’s 9th biggest trading partner as of 2005-06. Its cumulative
investment in India totals USD 3 billion as of 2006 and is expected to rise to US 5 billion by 2010
and US 10 billion by 2015.India’s economic liberalisation and its “Look East” policy have led to a
major expansion in bilateral trade, which grew from USD 2.2 billion in 2001 to US 9-10 billion in
2006 - a 400% growth in span of five years - and to USD 50 billion by 2010. Singapore accounts
for 38% of India’s trade with ASEAN member nations and 3.4% of its total foreign trade. India’s
main exports to Singapore in 2005 included petroleum, gemstones, jewellery, machinery and
its imports from Singapore included electronic goods, organic chemicals and metals. More than
half of Singapore’s exports to India are basically “re-exports” - items that had been imported
from India.

South Korea
The cordial relationship between the two countries extends back to 48 AD, when Queen
Suro, or Princess Heo, travelled from the kingdom of Ayodhya to Korea. According to the Samguk
Yusa, the princess had a dream about a heavenly king who was awaiting heaven’s anointed ride.
After Princess Heo had the dream, she asked her parents, the king and queen, for permission to
set out and seek the man, which the king and queen urged with the belief that god orchestrated
the whole fate. Upon approval, she set out on a boat, carrying gold, silver, a tea plant, and a
stone which calmed the waters. Archeologists discovered a symbol of the Gaya kingdom that
is unique to the Mishra royal family in Ayodhya, India. This royal link provides further evidence
that there was an active commercial engagements between India and Korea since the queen’s
arrival to Korea. Current descendants live in the city of Kimhae as well as abroad in America’s
state of New Jersey and Kentucky. Many of them became prominent and well-known around the
world like President Kim Dae Jung, Prime Minister Jong Pil Kim.
The relations between the countries have been relatively limited, although much progress
arose during the three decades. Since the formal establishment of the diplomatic ties between
two countries in 1973, several trade agreements have been reached. Trade between the two
nations has increased exponentially, exemplified by the $530 million during the fiscal year of
1992-1993, and the $10 billion during 2006-2007. During the 1997 Asian financial crisis, South
Korean businesses sought to increase access to the global markets, and began trade investments
with India. The last two presidential visits from South Korea to India were in 1996 and 2006, and
the embassy works between the two countries are seen as needing improvements. Recently,
there have been acknowledgements in the Korean public and political spheres that expanding
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relations with India should be a major economical and political priority for South Korea. Much
of the economic investments of South Korea have been drained into China; however, South
Korea is currently the fifth largest source of investment in India. The two countries agreed to
shift their focus to the revision of the visa policies between the two countries, expansion of trade,
and establishment of free trade agreement to encourage further investment between the two
countries. Korean companies such as LG and Samsung have established manufacturing and
service facilities in India, and several Korean construction companies won grants for a portion
of the many infrastructural building plans in India, such as the “National Highway Development
Project”. Tata Motor’s purchase of Daewoo Commercial Vehicles at the cost of $102 million
highlights the India’s investments in Korea, which consist mostly of subcontracting.

Taiwan
The bilateral relations between India and Taiwan (officially Republic of China) have
improved since the 1990s despite both nations not maintaining official diplomatic relations, India
recognizes only the People’s Republic of China and not the Republic of China’s contention of
being the legitimate government of territorial China - a conflict that emerged after the Chinese
Civil War (1945-49). However, India’s economic & Commercial links as well as people-to-people
contacts with Taiwan have expanded in recent years.

Thailand
India’s Look East policy, saw India grow relations with ASEAN countries including Thailand,
and Thailand’s Look West policy, also saw it grow its relations with India. Both countries are
members of BIMSTEC. Indian Prime Ministers Rajiv Gandhi, P.V. Narasimha Rao, Atal Bihari
Vajpayee, and Manmohan Singh, have visited Thailand as have, Chatichai Choonhavan, Thaksin
Shinawatra, and Surayud Chulanont, visited India. In 2003, a Free trade agreement was signed
between the two countries. India, is the 13th largest investor in Thailand. The spheres of trade are
in chemicals, pharmaceuticals, textiles, nylon, tyre cord, real estate, rayon fibres, paper grade
pulps, steel wires, and rods. However, IT Services, and manufacturing, are the main spheres.
Through Buddhism, India, has culturally influenced Thailand. The Indian epics, Mahabharata, and
Ramayana, are popular and are widely taught in schools as part of the curriculum in Thailand.
The example can also be seen in temples around Thailand, where the story of Ramayana and
renowned Indian folk stories are depicted on the temple wall. Thailand, has become a big tourist
destination for Indians.

Vietnam
India supported Vietnam’s independence from France, opposed U.S. involvement in the
Vietnam War and supported unification of Vietnam. India established official diplomatic relations
in 1972 and maintained friendly relations, especially in wake of Vietnam’s hostile relations with
the People’s Republic of China, which had become India’s strategic rival.[125]
India granted the “Most Favoured Nation” status to Vietnam in 1975 and both nations
signed a bilateral trade agreement in 1978 and the Bilateral Investment Promotion and Protection
Agreement (BIPPA) on March 8, 1997. In 2007, a fresh joint declaration was issued during the
state visit of the Prime Minister of Vietnam Nguyen Tan Dung. Bilateral trade has increased rapidly
since the liberalisation of the economies of both Vietnam and India. India is the 13th- largest
exporter to Vietnam, with exports have grown steadily from USD 11.5 million in 1985-86 to USD
395.68 million by 2003. Vietnam’s exports to India rose to USD 180 million, including agricultural
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products, handicrafts, textiles, electronics and other goods. Between 2001 and 2006, the volume
of bilateral trade expanded at 20-30% per annum to reach USD 1 billion by 2006. Continuing the
rapid pace of growth, bilateral trade is expected to rise to USD 2 billion by 2008, 2 years ahead of
the official target.India and Vietnam have also expanded cooperation in information technology,
education and collaboration of the respective national space programmes Direct air links and lax
visa regulations have been established to bolster tourism.
India and Vietnam are members of the Mekong-Ganga Cooperation, created to develop
to enhance close ties between India and nations of Southeast Asia. Vietnam has supported
India’s bid to become a permanent member of the U.N. Security Council and join the Asia-Pacific
Economic Cooperation (APEC). In the 2003 joint declaration, India and Vietnam envisaged
creating an “Arc of Advantage and Prosperity” in Southeast Asia; to this end, Vietnam has
backed a more important relationship and role between India and the Association of Southeast
Asian Nations (ASEAN) and its negotiation of an Indo-ASEAN free trade agreement. India and
Vietnam have also built strategic partnerships, including extensive cooperation on developing
nuclear power, enhancing regional security and fighting terrorism, transnational crime and drug
trafficking
Indo-USA relations got strategic content in the early 1960s. The rise of China worried the
policymakers in Washington. Chinese assertion in Tibet, its role in Korean War and other such
acts concerned Washington. As the relations between India and China deteriorated during late
fifties, the Americans found a golden opportunity to take advantage of this situation to promote
India as a counterweight to China. But any unidimensional alliance is bound to be short-lived and
this alliance was no exception to this general rule
The end of the Cold War necessitated as well as facilitated the infusion of strategic
content to Indo-USA relations-this time multidimensional. In the post Cold War era, the strategic
objectives of India and the USA converges on a number of issues and not just one-as well as the
case earlier. These issues include, inter alia, containment of terrorism, promotion of democracy,
counter proliferation, freedom of navigation in the Indian Ocean, Asian balance of power, etc.
One of the very interesting feature of Indo-USA relations of recent times is the changes on
the terms of engagement between the two countries on the issue of nuclear proliferation. While
earlier, in the USA strategic thinking on nuclear proliferation, India figured mainly because of
American concern about latter’s nuclear and missile programmes, in the twenty-first century,
however, American strategic thinking on the issue of nuclear proliferation has undergone radical
reorientation. Now, the Americans are increasingly realising the futility of insisting on a rollback
of India’s nuclear programme. They, rather, want to leverage India’s growing power and influence
in favour of their broader nonproliferation and counter proliferation objectives.
As promotion of democracy around the world is one of the most important foreign policy
objective of the USA, India - as the largest democracy of the world-can hardly be ignored by
the USA. This is the reason, cooperation in promotion of democracy in the world has become
one of the most important facets of Indo-USA relations in recent times. India is a founding
member of the ‘Community of Democracies’ - a prominent endeavour of the USA on promotion
of democracy. However, India rejected the suggestion of the USA about setting up a Centre for
Asian Democracy.
Agriculture is another important area of cooperation between India and the USA in present
times. Considering the fact that both the nations at present have a vast pool of human resources
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adept at knowledge economy, it is only natural that the most optimal course such partnership can
aim at is harnessing these human resources by concentrating on development and dissemination
of agricultural knowledge through research, education and training etc. An initiative to forge such
a partnership is the ‘India-USA Knowledge Initiative on Agriculture’ (KIA).
Indian-European Union relations date back to the 1960s, where India was one of the
first countries to establish relations with what is now the European Union (EU). The two signed
bilateral agreements in 1973, when the United Kingdom joined. The most recent cooperation
agreement was signed in 1994 and an action plan was signed in 2005. As of April 2007 the
Commission is pursuing a free trade agreement with India
The EU is India’s largest trading partner, accounting for 20% of Indian trade. However India
accounts for only 1.8% of the EU’s trade and attracts only 0.3% of European Foreign Direct
Investment, although still provides India’s largest source for India. During 2005 EU-India trade
grew by 20.3%
Trade between the two has more than doubled from 25.6 billion euros ($36.7 billion) in 2000
to 55.6 billion euros in 2007, with further expansion to be seen. “We have agreed to achieve an
annual bilateral trade turnover of 100 billion euros within the next five years,” Singh told reporters.
A joint statement issued at the end of the summit said the EU and India would work to reach an
agreement on climate change by the end of 2009.
There was controversy in 2006 when the Indian Mittal Steel Company sought to take-over
the Luxembourg based steel company, Arcelor. The approach met with opposition from France
and Luxembourg but was passed by the Commission who stated that they were judging it on
competition grounds only.

Agreements
The EU and India agreed on September 29, 2008 at the EU-India summit in Marseille,
France’s largest commercial port, to expand their cooperation in the fields of nuclear energy
and environmental protection and deepen their strategic partnership. French President Nicolas
Sarkozy, the EU’s rotating president, said at a joint press conference at the summit that “EU
welcomes India, as a large country, to engage in developing nuclear energy, adding that this
clean energy will be helpful for the world to deal with the global climate change.” Sarkozy also
said the EU and Indian Prime Minister Manmohan pledged to accelerate talks on a free trade
deal and expected to finish the deal by 2009. The Indian prime minister was also cautiously
optimistic about cooperation on nuclear energy. They were very satisfied with the results of
the summit. He added that EU and India have “common values” and the two economies are
complementary to each other.
European Commission President Jose Manuel Barroso, also speaking at Monday’s press
conference, expounded the joint action plan on adjustments of EU’s strategic partnership with
India, saying the two sides will strengthen cooperation on world peace and safety, sustainable
development, cooperation in science and technology and cultural exchanges.
Reviewing the two sides’ efforts in developing the bilateral strategic partnership, the joint
action plan reckoned that in politics, dialogue and cooperation have enhanced through regular
summits and exchanges of visits and that in economy, mutual investments have increased
dramatically in recent years, dialogue in macro economic policies and financial services has
established and cooperation in energy, science and technology and environment has been
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launched. Under the joint action plan, EU and Indian would enhance consultation and dialogue
on human rights within the UN framework, strengthen cooperation in world peacekeeping
mission, fight against terror and non-proliferation of arms, promote cooperation and exchange in
developing civil nuclear energy and strike a free trade deal as soon as possible. France, which
relies heavily on nuclear power and is a major exporter of nuclear technology, is expected to sign
a deal that would allow it to provide nuclear fuel to India.
India has also contributed towards the EU’s satellite navigation system.
A cordial relationship with India that began in the 1950s represented the most successful of
the Soviet attempts to foster closer relations with Third World countries. The relationship began
with a visit by Indian prime minister Jawaharlal Nehru to the Soviet Union in June 1955 and
Khrushchev’s return trip to India in the fall of 1955. While in India, Khrushchev announced that
the Soviet Union supported Indian sovereignty over the disputed territory of the Kashmir region
and over Portuguese coastal enclaves.
Despite the disintegration of the Soviet Union in 1991, the relationship between India and
Russia remains one of considerable importance to both countries. Since the early 1950s, New
Delhi and Moscow had built friendly relations on the basis of real politics. India’s nonalignment
enabled it to accept Soviet support in areas of strategic congruence, as in disputes with Pakistan
and China, without subscribing to Soviet global policies or proposals for Asian collective
security. Close and cooperative ties were forged in particular in the sectors of Indian industrial
development and defense production and purchases. But the relationship was circumscribed
by wide differences in domestic and social systems and the absence of substantial people-topeople contact—in contrast to India’s relations with the United States.
Ties between India and the Soviet Union initially were distant. Nehru had expressed
admiration for the Soviet Union’s rapid economic transformation, but the Soviet Union regarded
India as a “tool of Anglo-American imperialism.” After Josef Stalin’s death in 1953, the Soviet
Union expressed its hopes for “friendly cooperation” with India. This aim was prompted by the
Soviet decision to broaden its international contacts and to cultivate the nonaligned and newly
independent countries of Asia and Africa. Nehru’s state visit to the Soviet Union in June 1955
was the first of its kind for an Indian prime minister. It was followed by the trip of Premier Nikolai
Bulganin and General Secretary Nikita Khrushchev to India in November and December 1955.
The Soviet leaders endorsed the entire range of Indian foreign policy based on the Panch Sheel
and supported India’s position against Pakistan on Kashmir. The Soviet Union also supported
India’s position vis-a-vis Portugal on Goa, which was territorially integrated into India as a union
territory by the Indian armed forces in December 1961 (it became a state in May 1987).
The Soviet Union and some East European countries offered India new avenues of trade
and economic assistance. By 1965 the Soviet Union was the second largest national contributor to
India’s development. These new arrangements contributed to India’s emergence as a significant
industrial power through the construction of plants to produce steel, heavy machinery and
equipment, machine tools, and precision instruments, and to generate power and extract and
refine petroleum. Soviet investment was in India’s public-sector industry, which the World Bank
and Western industrial powers had been unwilling to assist until spurred by Soviet competition.
Soviet aid was extended on the basis of long-term, government-to-government programs, which
covered successive phases of technical training for Indians, supply of raw materials, progressive
use of Indian inputs, and markets for finished products. Bilateral arrangements were made in
nonconvertible national currencies, helping to conserve India’s scarce foreign exchange. Thus
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the Soviet contribution to Indian economic development was generally regarded by foreign and
domestic observers as positive .
Nehru obtained a Soviet commitment to neutrality on the India-China border dispute and
war of 1962. During the India-Pakistan war of 1965, the Soviet Union acted with the United
States in the UN Security Council to bring about a cease-fire. Soviet premier Aleksei N. Kosygin
went further by offering his good offices for a negotiated settlement, which took place at Tashkent
on January 10, 1966. Until 1969 the Soviet Union took an evenhanded position in South Asia
and supplied a limited quantity of arms to Pakistan in 1968. From 1959 India had accepted
Soviet offers of military sales. Indian acquisition of Soviet military equipment was important
because purchases were made against deferred rupee payments, a major concession to
India’s chronic shortage of foreign exchange. Simultaneous provisions were made for licensed
manufacture and modification in India, one criterion of self-reliant defense on which India placed
increasing emphasis. In addition, Soviet sales were made without any demands for restricted
deployment, adjustments in Indian policies toward other countries, adherence to Soviet global
policies, or acceptance of Soviet military advisers. In this way, Indian national autonomy was not
compromised.
The most intimate phase in relations between India and the Soviet Union was the period
between 1971 and 1976: its highlight was the twenty-year Treaty of Peace, Friendship, and
Cooperation of August 1971. Articles 8, 9, and 10 of the treaty committed the parties “to abstain
from providing any assistance to any third party that engages in armed conflict with the other”
and “in the event of either party being subjected to an attack or threat thereof . . . to immediately
enter into mutual consultations.” India benefited at the time because the Soviet Union came to
support the Indian position on Bangladesh and because the treaty acted as a deterrent to China.
New Delhi also received accelerated shipments of Soviet military equipment in the last quarter
of 1971. The first state visit of Soviet president Leonid Brezhnev to India in November 1973 was
conducted with tremendous fanfare and stressed the theme of economic cooperation. By the
late 1970s, the Soviet Union was India’s largest trading partner.
The friendship treaty notwithstanding, Indira Gandhi did not alter important principles of
Indian foreign policy. She made it clear that the Soviet Union would not receive any special
privileges-much less naval base rights - in Indian ports, despite the major Soviet contribution
to the construction of shipbuilding and ship-repair facilities at Bombay on the west coast and at
Vishakhapatnam on the east coast. India’s advocacy of the Indian Ocean as a zone of peace
was directed against aggrandizement of the Soviet naval presence as much as that of other
extra regional powers. By repeatedly emphasizing the nonexclusive nature of its friendship with
the Soviet Union, India kept open the way for normalizing relations with China and improving
ties with the West.
After the Soviet intervention in Afghanistan, Indian diplomats avoided condemnatory
language and resolutions as useless Cold War exercises that could only antagonize the Soviet
Union and postpone political settlement. They called instead for withdrawal of all foreign troops
and negotiation among concerned parties. In meetings with Soviet leaders in New Delhi in 1980
and in Moscow in 1982, Indira Gandhi privately pressed harder for the withdrawal of Soviet
troops and for the restoration of Afghanistan’s traditional nonalignment and independence.
Rajiv Gandhi journeyed to the Soviet Union in 1985, 1986, 1987, and 1989, and Soviet
president Mikhail S. Gorbachev travelled to India in 1986 and 1988. These visits and those
of other high officials evoked effusive references to the “exemplary” (in Gorbachev’s term)
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friendship between the two countries and also achieved the conclusion of agreements to expand
economic, cultural, and scientific and technological cooperation. In 1985 and 1986, and again
in 1988, both nations signed pacts to boost bilateral trade and provide Soviet investment and
technical assistance for Indian industrial, telecommunications, and transportation projects. In
1985 and 1988, the Soviet Union also extended to India credits of 1 billion rubles and 3 billion
rubles, respectively (a total of about US$2.4 billion), for the purchase of Soviet machinery and
goods. Protocols for scientific cooperation, signed in 1985 and 1987, provided the framework for
joint research and projects in space science and such high-technology areas as biotechnology,
computers, and lasers. The flow of advanced Soviet military equipment also continued in the
mid- and late 1980s
When the Soviet Union disintegrated, India was faced with the difficult task of reorienting
its external affairs and forging relations with the fifteen Soviet successor states, of which Russia
was the most important .In 1993 New Delhi and Moscow worked to redefine their relationship
according to post-Cold War realities. During the January 1993 visit of Russian president Boris
Yeltsin to India, the two countries signed agreements that signaled a new emphasis on economic
cooperation in bilateral relations. The 1971 treaty was replaced with the new Treaty of Friendship
and Cooperation, which dropped security clauses that in the Cold War were directed against
the United States and China. Yeltsin stated that Russia would deliver cryogenic engines and
space technology for India’s space program under a US$350 million deal between the Indian
Space Research Organisation (ISRO) and the Russian space agency, Glavkosmos, despite the
imposition of sanctions on both organizations by the United States. In addition, Yeltsin expressed
strong support for India’s stand on Kashmir. A defense cooperation accord aimed at ensuring
the continued supply of Russian arms and spare parts to satisfy the requirements of India’s
military and at promoting the joint production of defense equipment. Bilateral trade, which had
fallen drastically during the 1990-92 period, was expected to revive following the resolution of
the dispute over New Delhi’s debt to Moscow and the May 1992 decision to abandon the 1978
rupee-ruble trade agreement in favor of the use of hard currency.
Pressure from the United States, which believed the engines and technology could be
diverted to ballistic missile development, led the Russians to cancel most of the deal in July
1993. Russia did, however, supply rockets to help India to develop the technology to launch
geostationary satellites, and, with cryogenic engine plans already in hand, the ISRO was
determined to produce its own engines by 1997.
Despite Yeltsin’s call for a realignment of Russia, India, and China to balance the West,
Russia shares interests with the developed countries on nuclear proliferation issues. In November
1991, Moscow voted for a Pakistani-sponsored UN resolution calling for the establishment of a
South Asian nuclear-free zone. Russia urged India to support the Treaty on the Non-Proliferation
of Nuclear Weapons and decided in March 1992 to apply “full-scope safeguards” to future nuclear
supply agreements. Russia also shares interests with the United States in cooling antagonisms
between India and Pakistan, particularly with regard to Kashmir, thus making it unlikely that India
could count on Russia in a future dispute with Pakistan.
Rao reciprocated Yeltsin’s visit in July 1994. The two leaders signed declarations assuring
international and bilateral goodwill and continuation of Russian arms and military equipment
exports to India. Rao’s Moscow visit lacked the controversy that characterized his May 1994 visit
to the United States and was deemed an important success because of the various accords,
one of which restored the sale of cryogenic engines to India.
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Bilateral relations between India and Russia improved as a result of eight agreements signed
in December 1994. The agreements cover military and technical cooperation from 1995 to 2000,
merchant shipping, and promotion and mutual protection of investments, trade, and outer space
cooperation. Political observers saw the visit of Russian prime minister Viktor Chernomyrdin
that occasioned the signing of the eight agreements as a sign of a return to the earlier course
of warm relations between New Delhi and Moscow. In March 1995, India and Russia signed
agreements aimed at suppressing illegal weapons smuggling and drug trafficking. And when
Russian nationalist Vladimir V. Zhirinovsky visited India in March 1995, he declared that he
would give India large supplies of arms and military hardware if he were elected president of
Russia.
Although India and China had relatively little political contact before the 1950s, both
countries have had extensive cultural contact since the first century A.D., especially with the
transmission of Buddhism from India to China . Although Nehru based his vision of “resurgent
Asia” on friendship between the two largest states of Asia, the two countries had a conflict
of interest in Tibet (which later became China’s Xizang Autonomous Region), a geographical
and political buffer zone where India had inherited special privileges from the British colonial
government. At the end of its civil war in 1949, China wanted to reassert control over Tibet and
to “liberate” the Tibetan people from Lamaism (Tibetan Buddhism) and feudalism, which it did
by force of arms in 1950. To avoid antagonizing China, Nehru informed Chinese leaders that
India had neither political nor territorial ambitions, nor did it seek special privileges in Tibet, but
that traditional trading rights must continue. With Indian support, Tibetan delegates signed an
agreement in May 1951 recognizing Chinese sovereignty and control but guaranteeing that the
existing political and social system in Tibet would continue. Direct negotiations between India
and China commenced in an atmosphere improved by India’s mediatory efforts in ending the
Korean War (1950-53).
In April 1954, India and China signed an eight-year agreement on Tibet that set forth the
basis of their relationship in the form of the Panch Shila. Although critics called the Panch Shila
naive, Nehru calculated that in the absence of either the wherewithal or a policy for defense of
the Himalayan region, India’s best guarantee of security was to establish a psychological buffer
zone in place of the lost physical buffer of Tibet. Thus the catch phrase of India’s diplomacy with
China in the 1950s was Hindi-Chini bhai-bhai (Hindi for “India and China are brothers”). Up to
1959, despite border skirmishes and discrepancies between Indian and Chinese maps, Chinese
leaders amicably had assured India that there was no territorial controversy on the border.
When an Indian reconnaissance party discovered a completed Chinese road running
through the Aksai Chin region of the Ladakh District of Jammu and Kashmir, border clashes and
Indian protests became more frequent and serious. In January 1959, Chinese premier Zhou Enlai
wrote to Nehru, rejecting Nehru’s contention that the border was based on treaty and custom and
pointing out that no government in China had accepted as legal the McMahon Line, which in the
1914 Simla Convention defined the eastern section of the border between India and Tibet. The
Dalai Lama-spiritual and temporal head of the Tibetan people sought sanctuary in Dharmsala,
Himachal Pradesh, in March 1959, and thousands of Tibetan refugees settled in northwestern
India, particularly in Himachal Pradesh. China accused India of expansionism and imperialism
in Tibet and throughout the Himalayan region. China claimed 104,000 square kilometers of
territory over which India’s maps showed clear sovereignty, and demanded “rectification” of the
entire border.
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Zhou proposed that China relinquish its claim to most of India’s northeast in exchange for
India’s abandonment of its claim to Aksai Chin. The Indian government, constrained by domestic
public opinion, rejected the idea of a settlement based on uncompensated loss of territory as
being humiliating and unequal.
Chinese forces attacked India on October 20, 1962. Having pushed the unprepared, illequipped, and inadequately led Indian forces to within forty-eight kilometers of the Assam plains
in the northeast and having occupied strategic points in Ladakh, China declared a unilateral
cease-fire on November 21 and withdrew twenty kilometers behind its new line of control .
Relations with China worsened during the rest of the 1960s and the early 1970s as ChinesePakistani relations improved and Chinese-Soviet relations worsened. China backed Pakistan in
its 1965 war with India. Between 1967 and 1971, an all-weather road was built across territory
claimed by India, linking China’s Xinjiang Uygur Autonomous Region with Pakistan; India could
do no more than protest. China continued an active propaganda campaign against India and
supplied ideological, financial, and other assistance to dissident groups, especially to tribes in
northeastern India. China accused India of assisting the Khampa rebels in Tibet. Diplomatic
contact between the two governments was minimal although not formally severed. The flow of
cultural and other exchanges that had marked the 1950s ceased entirely. In August 1971, India
signed its Treaty of Peace, Friendship, and Cooperation with the Soviet Union, and the United
States and China sided with Pakistan in its December 1971 war with India. By this time, Beijing
was seated at the UN, where its representatives denounced India as being a “tool of Soviet
expansionism.”
India and China renewed efforts to improve relations after the Soviet Union invaded
Afghanistan in December 1979. China modified its pro-Pakistan stand on Kashmir and appeared
willing to remain silent on India’s absorption of Sikkim and its special advisory relationship with
Bhutan. China’s leaders agreed to discuss the boundary issue India’s priority as the first step to
a broadening of relations. The two countries hosted each others’ news agencies, and Kailash
(Kangrinboge Feng) and Mansarowar Lake (Mapam Yumco Lake) in Tibet the mythological home
of the Hindu pantheon were opened to annual pilgrimages from India. In 1981 Chinese minister
of foreign affairs Huang Hua was invited to India, where he made complimentary remarks about
India’s role in South Asia. Chinese premier Zhao Ziyang concurrently toured Pakistan, Nepal,
and Bangladesh.
After the Huang visit, India and China held eight rounds of border negotiations between
December 1981 and November 1987. These talks initially raised hopes that progress could be
made on the border issue. However, in 1985 China stiffened its position on the border and insisted
on mutual concessions without defining the exact terms of its “package proposal” or where the
actual line of control lay. In 1986 and 1987, the negotiations achieved nothing, given the charges
exchanged between the two countries of military encroachment in the Sumdorung Chu valley of
the Tawang tract on the eastern sector of the border. China’s construction of a military post and
helicopter pad in the area in 1986 and India’s grant of statehood to Arunachal Pradesh (formerly
the North-East Frontier Agency) in February 1987 caused both sides to deploy new troops to the
area, raising tensions and fears of a new border war. China relayed warnings that it would “teach
India a lesson” if it did not cease “nibbling” at Chinese territory. By the summer of 1987, however,
both sides had backed away from conflict and denied that military clashes had taken place.
A warming trend in relations was facilitated by Rajiv Gandhi’s visit to China in December
1988. The two sides issued a joint communique that stressed the need to restore friendly relations
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on the basis of the Panch Sheel and noted the importance of the first visit by an Indian prime
minister to China since Nehru’s 1954 visit. India and China agreed to broaden bilateral ties in
various areas, working to achieve a “fair and reasonable settlement while seeking a mutually
acceptable solution” to the border dispute. The communique also expressed China’s concern
about agitation by Tibetan separatists in India and reiterated China’s position that Tibet was an
integral part of China and that anti-China political activities by expatriate Tibetans was not to be
tolerated. Rajiv Gandhi signed bilateral agreements on science and technology cooperation, on
civil aviation to establish direct air links, and on cultural exchanges. The two sides also agreed to
hold annual diplomatic consultations between foreign ministers, and to set up a joint ministerial
committee on economic and scientific cooperation and a joint working group on the boundary
issue. The latter group was to be led by the Indian foreign secretary and the Chinese vice
minister of foreign affairs.
As the mid-1990s approached, slow but steady improvement in relations with China was
visible. Top-level dialogue continued with the December 1991 visit of Chinese premier Li Peng to
India and the May 1992 visit to China of Indian president Ramaswami Venkataraman. Six rounds
of talks of the Indian-Chinese Joint Working Group on the Border Issue were held between
December 1988 and June 1993. Progress was also made in reducing tensions on the border
via confidence-building measures, including mutual troop reductions, regular meetings of local
military commanders, and advance notification of military exercises. Border trade resumed in
July 1992 after a hiatus of more than thirty years, consulates reopened in Bombay (or Mumbai
in the Marathi language) and Shanghai in December 1992, and, in June 1993, the two sides
agreed to open an additional border trading post. During Sharad Pawar’s July 1992 visit to
Beijing, the first ever by an Indian minister of defence, the two defense establishments agreed
to develop academic, military, scientific, and technological exchanges and to schedule an Indian
port call by a Chinese naval vessel.
Substantial movement in relations continued in 1993. The sixth- round joint working group
talks were held in June in New Delhi but resulted in only minor developments. However, as the
year progressed the long-standing border dispute was eased as a result of bilateral pledges
to reduce troop levels and to respect the cease-fire line along the India-China border. Prime
Minister Narasimha Rao and Chinese premier Li Peng signed the border agreement and three
other agreements (on cross-border trade, and on increased cooperation on the environment and
in radio and television broadcasting) during the former’s visit to Beijing in September. A seniorlevel Chinese military delegation made a six-day goodwill visit to India in December 1993 aimed
at “fostering confidence-building measures between the defense forces of the two countries.” The
visit, however, came at a time when press reports revealed that, as a result of improved relations
between China and Burma, China was exporting greater amounts of military material to Burma’s
army, navy, and air force and sending an increasing number of technicians to Burma. Of concern
to Indian security officials was the presence of Chinese radar technicians in Burma’s Coco
Islands, which border India’s Union Territory of the Andaman and Nicobar Islands. Nevertheless,
movement continued in 1994 on troop reductions along the Himalayan frontier. Moreover, in
January 1994 Beijing announced that it not only favoured a negotiated solution on Kashmir, but
also opposed any form of independence for the region.
Talks were held in New Delhi in February 1994 aimed at confirming established “confidencebuilding measures” and discussing clarification of the “line of actual control,” reduction of armed
forces along the line, and prior information about forthcoming military exercises. China’s hope for
settlement of the boundary issue was reiterated.
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The 1993 Chinese military visit to India was reciprocated by Indian army chief of staff
General B.C. Joshi. During talks in Beijing in July 1994, the two sides agreed that border
problems should be resolved peacefully through “mutual understanding and concessions.” The
border issue was raised in September 1994 when Chinese minister of national defense Chi
Haotian visited New Delhi for extensive talks with high-level Indian trade and defense officials.
Further talks in New Delhi in March 1995 by the India-China Expert Group led to an agreement
to set up two additional points of contact along the 4,000-kilometer border to facilitate meetings
between military personnel. The two sides also were reported as “seriously engaged” in defining
the McMahon Line and the line of actual control vis-a-vis military exercises and prevention of air
intrusion. Talks in Beijing in July 1995 aimed at better border security and combating cross¬border
crimes and in New Delhi in August 1995 on additional troop withdrawals from the border made
further progress in reducing tensions.
Possibly indicative of the further relaxation of India-China relations at least there was little
notice taken in Beijing was the April 1995 announcement, after a year of consultation, of the
opening of the Taipei Economic and Cultural Center in New Delhi. The center serves as the
representative office of Taiwan and is the counterpart of the India-Taipei Association in Taiwan;
both institutions have the goal of improving relations between the two sides, which have been
strained since New Delhi’s recognition of Beijing in 1950.
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3. LAW AND ECONOMICS
Preamble of Indian Constitution
Preamble to an act sets out the main objectives which the legislation is intended to
achieve. Many a times preamble serves as an important means to understand the fundamental
values and the philosophy on which the constitution is based. The preamble to our constitution
as adopted by the constituent assembly, spoke of “we, the people of India”, making a solemn
resolve to constitute India into a “sovereign, democratic, republic” securing for all its citizens
justice, liberty and equality, and promoting among them all fraternity. Justice is further defined
as social, economic and political. Liberty includes liberty of thought, expression, belief, faith and
worship, and equality means equality of status and of opportunity.
In re Berubari’s case the Supreme Court held that the preamble was the key to the minds
of the framers of the constitution. The apex court also added that the preamble was not a part
of constitution. But the above view was rejected by the Supreme Court in the subsequent
Keshavananda Bharathi’s case. The court held that preamble is a part of constitution and that
it can be amended well within the scope of Art 368 but subject to a condition that the basic
features in the Preamble cannot be amended.
In the year 1976 the 42nd Amendment to the constitution inserted three new words in the
Preamble namely Secularism, Socialism and integrity. According to the text of Preamble as it
stands today after the 42nd amendment, the supreme constitutional values in which the founding
fathers believed, which they wanted to foster among the people of republic are sovereignty,
socialism, secularism, democracy, republic, justice, liberty, equality, fraternity, dignity of individual
and unity and integrity of nation.

Sovereign
The word sovereign means supreme or independence. India is internally and externally
sovereign - externally free from the control of any foreign power and internally, it has a free
government which is directly elected by the people and makes laws that govern the people. She
allies in peace and war. The Popular sovereignty is also one of the basic structure of constitution
of India. Hence, Citizens of India also enjoy sovereign power to elect their representatives in
elections held for parliament, state legislature and local bodies as well. People have supreme
right to make decisions on internal as well as external matters. No external power can dictate
the government of India.

Socialist
The word socialist was added to the Preamble by the Forty-second Amendment. It implies
social and economic equality.
Social equality in this context means the absence of discrimination on the grounds only of
caste, colour, creed, sex, religion, or language. Under social equality, everyone has equal status
and opportunities.
Economic equality in this context means that the government will endeavor to make
the distribution of wealth more equal and provide a decent standard of living for all. This is in
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effect emphasized a commitment towards the formation of a welfare state. India has adopted a
socialistic and mixed economy and the government has framed many laws to achieve the aim.

Secular
Indian Government shall respect all religions. It would not uplift or degrade any particular
religion.

Democratic
The first part of the preamble “We, the people of India” and, its last part “give to ourselves
this Constitution” clearly indicate the democratic spirit involved even in the Constitution. India is
a democracy. The people of India elect their governments at all levels (Union, State and local)
by a system of universal adult franchise; popularly known as “one man one vote”. Every citizen
of India, who is 18 years of age and above and not otherwise debarred by law, is entitled to vote.
Every citizen enjoys this right without any discrimination on the basis of caste, creed, colour, sex,
religion or education.

Republic
As opposed to a monarchy, in which the head of state is appointed on hereditary basis for
a lifetime or until he abdicates from the throne, a democratic republic is an entity in which the
head of state is elected, directly or indirectly, for a fixed tenure. The President of India is elected
by an electoral college for a term of five years. The post of the President of India is not hereditary.
Every citizen of India is eligible to become the President of the country. The leader of the state
is elected by the people.
The Preamble of the Constitution of India is one of the best of its kind ever drafted. Both in
ideas and expression it is an unique one. It embodies the spirit of the constitution to build up an
independent nation which will ensure the triumph of justice, liberty, equality and fraternity.

Fundamental Rights as Guaranteed under Part III of the Constitution
‘Part III - Fundamental Rights’ is a charter of rights contained in the Constitution of India.
It guarantees civil liberties such that all Indians can lead their lives in peace and harmony as
citizens of India. These include individual rights common to most liberal democracies, such as
equality before law, freedom of speech and expression, freedom of association and peaceful
assembly, freedom to practice religion, and the right to constitutional remedies for the protection
of civil rights by means of writs such as habeas corpus. Violation of these rights result in
punishments as prescribed in the Indian Penal Code, subject to discretion of the judiciary. The
Fundamental Rights are defined as basic human freedoms which every Indian citizen has the
right to enjoy for a proper and harmonious development of personality. These rights universally
apply to all citizens, irrespective of race, place of birth, religion, caste, creed, color or Gender.
They are enforceable by the courts, subject to certain restrictions. The Rights have their origins
in many sources, including England’s Bill of Rights, the United States Bill of Rights and France’s
Declaration of the Rights of Man.
The seven fundamental rights recognized by the constitution are:
1)
Right to equality, including equality before law, prohibition of discrimination on grounds
of religion, race, caste, sex or place of birth, and equality of opportunity in matters of
employment, abolition of untouchability and abolition of titles.
2)
Right to freedom which includes speech and expression, assembly, association or
union or cooperatives, movement, residence, and right to practice any profession or
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3)
4)

5)

6)
7)

occupation (some of these rights are subject to security of the State, friendly relations
with foreign countries, public order, decency or morality), right to life and liberty, right
to education, protection in respect to conviction in offences and protection against
arrest and detention in certain cases.
Right against exploitation, prohibiting all forms of forced labour, child labour and traffic
in human beings;
Right to freedom of religion, including freedom of conscience and free profession,
practice, and propagation of religion, freedom to manage religious affairs, freedom
from certain taxes and freedom from religious instructions in certain educational
institutes.
Cultural and Educational rights preserving Right of any section of citizens to conserve
their culture, language or script, and right of minorities to establish and administer
educational institutions of their choice.
Right to constitutional remedies for enforcement of Fundamental Rights.
Right to education which ensures that children up to the age of 14 get education. It
can also be free of cost.

The fundamental rights were included in the constitution because they were considered
essential for the development of the personality of every individual and to preserve human dignity.
The writers of the constitution regarded democracy of no avail if civil liberties, like freedom
of speech and religion were not recognized and protected by the State. According to them,
“democracy” is, in essence, a government by opinion and therefore, the means of formulating
public opinion should be secured to the people of a democratic nation. For this purpose, the
constitution guaranteed to all the citizens of India the freedom of speech and expression and
various other freedoms in the form of the fundamental rights.
All people, irrespective of race, religion, caste or sex, have been given the right to move
the Supreme Court and the High Courts for the enforcement of their fundamental rights. It is not
necessary that the aggrieved party has to be the one to do so. Poverty stricken people may not
have the means to do so and therefore, in the public interest, anyone can commence litigation in
the court on their behalf. This is known as “Public interest litigation”. In some cases, High Court
judges have acted on their own on the basis of newspaper reports.
These fundamental rights help not only in protection but also the prevention of gross
violations of human rights. They emphasize on the fundamental unity of India by guaranteeing
to all citizens the access and use of the same facilities, irrespective of background. Some
fundamental rights apply for persons of any nationality whereas others are available only to the
citizens of India. The right to life and personal liberty is available to all people and so is the right
to freedom of religion. On the other hand, freedoms of speech and expression and freedom to
reside and settle in any part of the country are reserved to citizens alone, including non-resident
Indian citizens. The right to equality in matters of public employment cannot be conferred to
overseas citizens of India.
Fundamental rights primarily protect individuals from any arbitrary state actions, but some
rights are enforceable against individuals. For instance, the Constitution abolishes untouchability
and also prohibits begar. These provisions act as a check both on state action as well as the
action of private individuals. However, these rights are not absolute or uncontrolled and are
subject to reasonable restrictions as necessary for the protection of general welfare. They can
also be selectively curtailed. The Supreme Court has ruled that all provisions of the Constitution,
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including fundamental rights can be amended. However, the Parliament cannot alter the basic
structure of the constitution. Features such as secularism and democracy fall under this category.
Since the fundamental rights can only be altered by a constitutional amendment, their inclusion
is a check not only on the executive branch, but also on the Parliament and state legislatures.
A state of national emergency has an adverse effect on these rights. Under such a state,
the rights conferred by Article 19 (freedoms of speech, assembly and movement, etc.) remain
suspended. Hence, in such a situation, the legislature may make laws which go against the
rights given in Article 19. Also, the President may by order suspend the right to move court for
the enforcement of other rights as well.
Changes to the fundamental rights require a constitutional amendment which has to be
passed by a special majority of both houses of Parliament. This means that an amendment
requires the approval of two-thirds of the members present and voting. However, the number of
members voting should not be less than the simple majority of the house — whether the Lok
Sabha or Rajya Sabha.
The right to education at elementary level has been made one of the fundamental rights
under the Eighty-Sixth Amendment of 2002

Directive Principles of State Policy under Part IV of the Constitution and the Concept
of Welfare State
A welfare state is a concept of government where the state plays a key role in the protection
and promotion of the economic and social well-being of its citizens. It is based on the principles
of equality of opportunity, equitable distribution of wealth, and public responsibility for those
unable to avail themselves of the minimal provisions for a good life. The Directive Principles
of State Policy is guidelines to the central and state governments of India, to be kept in mind
while framing laws and policies. They are enumerated in part iv of the constitution of India. i.e.
directive principles of state policy. They are the instruments of instructions in the governance of
the country. The directive principles lay down certain economic & social policies to be pursued
by the various governments in India. They are classified as social & economic charter, social
security charter& community welfare charter.
These provisions, contained in Part IV of the Constitution of India, are not enforceable by
any court, but the principles laid down therein are considered fundamental in the governance of
the country, making it the duty of the State to apply these principles in making laws to establish
a just society in the country. The principles have been inspired by the Directive Principles given
in the Constitution of Ireland and also by the principles of Gandhism; and relate to social justice,
economic welfare, foreign policy, and legal and administrative matters.
In a sense the directive principles of state policy epitomize the ideals, the aspirations, the
sentiments, the precepts, and the goals of our entire freedom movement. In another sense, they
represent a compromise between the ideals and reality. In the initial stages of the constitution
making there was a strong current of opinion to make the directive principles as much justifiable
as the fundamental rights. But it dawned on the constituent assembly that it would not be
practicable to make the positive rights justifiable. Thus ultimately the non- justifiable directive
principles were enacted in part IV of the constitution.
Socialist ideals and percepts of national movement found expression in a number of articles.
Article 39 embodies the percepts of national movement thus: ‘the state shall strive to promote
the welfare of the people by securing and protecting as effectively as it may, a social order in
which justice, social, economic and political, shall inform all the institutions of the national life.
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The constituent assembly finding it difficult to place certain economic and social rights in
the list of fundamental rights placed them in the category of directive principles. In this way the
following rights found a place among the directive principles:
i
Right to adequate means of livelihood: article 39(a);
ii.
Right against economic exploitation: article 39(b);
iii.
Right of both sexes to equal pay for equal work: article 39 (d);
iv.
Right to work;
v.
Right to leisure and rest: article 43;
vi. Right to public assistance in case of unemployment, old age or sickness: article 42;
vii. Right to education: article 41;
viii. Right to just and humane conditions of work: article 42;
ix. Right to maternity relief: article 42; and
x.
Right to compulsory and free education of children: article 45.
Simultaneously, the judiciary took upon itself the task of infusing into the constitutional provisions the spirit of social justice. This it did in a series of cases of which Maneka Gandhi v Union
of India was a landmark. The case involved the refusal by the government to grant a passport to
the petitioner, which thus restrained her liberty to travel. In answering the question whether this
denial could be sustained without a pre-decisional hearing, the court proceeded to explain the
scope and content of the right to life and liberty. In a departure from the earlier view, the court
asserted the doctrine of substantive due process as integral to the chapter on fundamental rights
and emanating from a collective understanding of the scheme underlying articles 14 (the right
to equality), 19 (the freedoms) and 21 (the right to life). The power the court has to strike down
legislation was thus broadened to include critical examination of the substantive due process
element in statutes.

Implementation of DPSP
The State has made many efforts to implement the Directive Principles. The Programme of
Universalisation of Elementary Education and the five year plans has been accorded the highest
priority in order to provide free education to all children up to the age of 14 years. The 86th
constitutional amendment of 2002 inserted a new article, Article 21-A, into the Constitution, that
seeks to provide free and compulsory education to all children aged 6 to 14 years. Welfare schemes
for the weaker sections are being implemented both by the Central and state governments. These
include programmes such as boys’ and girls’ hostels for scheduled castes’ or scheduled tribes’
students. The year 1990-1991 was declared as the “Year of Social Justice” in the memory of B.R.
Ambedkar. The government provides free textbooks to students belonging to scheduled castes
or scheduled tribes pursuing medicine and engineering courses. During 2002¬2003, a sum of
Rs. 4.77 crore was released for this purpose. In order that scheduled castes and scheduled
tribes are protected from atrocities, the Government enacted the Prevention of Atrocities Act in
1995, which provided severe punishments for such atrocities.
Several Land Reform Acts were enacted to provide ownership rights to poor farmers. Up
to September 2001, more than 20,000,000 acres (80,000 km2) of land had been distributed
to scheduled castes, scheduled tribes and the landless poor. The thrust of banking policy in
India has been to improve banking facilities in the rural areas. The Minimum Wages Act of 1948
empowers government to fix minimum wages for employees engaged in various employments.
The Consumer Protection Act of 1986 provides for the better protection of consumers. The act is
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intended to provide simple, speedy and inexpensive redressal to the consumers’ grievances, award
relief and compensation wherever appropriate to the consumer. The Equal Remuneration
Act of 1976, provides for equal pay for equal work for both men and women. The Sampoorna
Grameen Rozgar Yojana was launched in 2001 to attain the objective of gainful employment for
the rural poor. The programme was implemented through the Panchayati Raj institutions.
Panchayati Raj now covers almost all states and Union territories. One-third of the total
number of seats have been reserved for women in Panchayats at every level; in the case of
Bihar, half the seats have been reserved for women. Legal aid at the expense of the State has
been made compulsory in all cases pertaining to criminal law, if the accused is too poor to
engage a lawyer. Judiciary has been separated from the executive in all the states and Union
territories except Jammu and Kashmir and Nagaland.
India’s Foreign Policy has also to some degree been influenced by the DPSPs. India
has in the past condemned all acts of aggression and has also supported the United Nations’
peace¬keeping activities. By 2004, the Indian Army had participated in 37 UN peace-keeping
operations. India played a key role in the passing of a UN resolution in 2003, which envisaged
better cooperation between the Security Council and the troop-contributing countries. India has
also been in favor of nuclear disarmament.

Population Policy
Population policy refers to the Government policy to control the population. Government has
realized the problem of rising population on economic development of a country. Improvement
in standard of living of the people needs a significant decline in the growth of population.
Improvement in health facilities leads to decline in death-rate. It implies that decline in birth-rate
is necessary to control the growth rate of population.
Family planning measures have been adopted by the Government for the effective control
of birth-rate. Government does not make any coercive method to implement the family planning
programme. Family planning is democratic in nature. It means married people are persuaded
to limit the size of their family. It persuades couple to limit the size of the family and also gives
incentive for the family planning. The National Population Policy 2000 provides a policy framework
for advancing goals and prioritizing strategies during the next decade to meet the reproductive
and child health needs of the people of India. (Immediate objective, medium term objective, long
term objective)

Human Development Index
India ranks a low 134 among 187 countries in terms of the human development index
(HDI), which assesses long-term progress in health, education and income indicators, said a
UN report released on Wednesday. Although placed in the “medium” category, India’s standing
is way behind scores of economically less developed countries, including war-torn Iraq as well
as the Philippines. India’s ranking in 2010 was 119 out of 169 countries.
According to the “UN Human Development Report 2011: Sustainability and Inequality”,
India’s HDI is 0.5 compared to 0.3 in 2010.

		
86

LAW & ECONOMICS

India’s Global Positions in Human Development Report 2010
Country

Norway
Australia
Russia
China
Sri Lanka
India
Pakistan
World

HDI 2010

0.938 (1)
0.937 (2)
0.719 (65)
0.663 (89)
0.658 (91)
0.519 (119)
0.490 (125)
0.624

GNI
Percapita
(PPP 2008
US $) 2010
58,810
38,692
15,258
7,258
4,486
3,337
2,678
10,631

Life
Expectancy
at Birth(yrs)
2010
81.0
81.9
67.2
73.5
74.4
64.4
67.2
69.3

Mean yrs. of
Schooling
2010
12.6
12
8.8
7.5
8.2
4.4
4.9
7.4

Expected
yrs. of
Schooling
2010
17.3
20.5
14.1
11.4
12.0
10.3
6.8
12.3

Source: HDR 2010, Figures Parentheses in column 2 give Ranking among 169 Countries

Health Education
•
Health education is a social science that draws from the biological, environmental
psychological, physical and medical sciences to promote health and prevent disease,
disability and premature death through education-driven voluntary behavior change
activities.
Health education is the development of individual, group, institutional, community
and systemic strategies to improve health knowledge, attitudes, skills and behavior.
•
The purpose of health education is to positively influence the health behavior of
individuals and communities as well as the living and working conditions that influence
their health.
Importance of Health Education
•
Health education improves the health status of individuals, families, communities,
states, and the nation.
•
Health education enhances the quality of life for all people.
•
Health education reduces premature deaths.
•
By focusing on prevention, health education reduces the costs (both financial and
human) that individuals, employers, families, insurance companies, medical facilities,
communities, the state and the nation would spend on medical treatment.
Poverty
Poverty means those people who fail to reach a certain minimum level of consumption
standard should be regarded as poor.

Causes of Poverty
Rapid population growth, lack of capital, lack of alternative employment opportunities other
than agriculture, excessive population pressure on agriculture, illiteracy, regional disparities,
joint family system, child marriage tradition, lack of improper implementation of PDS system,
migration, lack of vocational training, lack of housing facilities.
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Magnitude of Poverty in India
Year
1973-74
1977-78
1983
1987-88
1993-94
1999-2000
2004-05

Rural
56.4
53.1
45.7
39.1
37.3
27.1
21.8

Urban
49.0
45.2
40.8
38.2
32.4
23.6
21.7

Total (India)
54.9
51.3
44.5
38.9
36.0
26.1
21.8

Source: Government of India, Economic Survey 2010-11, P.273

Poverty Ratio
Agency
Planning Commission
Tendulkar Estimates

Rural
37.3
50.1

1993-94
Urban
32.4
31.8

Total
36.0
45.3

Rural
28.3
41.8

2003-04
Urban
25.7
25.7

Total
27.5
37.2

Legal Provision of Elimination of Poverty
Antyodaya Plan, SFDP, DADP, 20 Point Programme, Food for Work Programme, Minimum
Needs Programme, IRDP, NREP, RLEGP, JGSY, TRYSEM, EAS, Family Planning, SJGSY,NSAP,
IAY, PMGY, MGNREGP, SGRY, NRY, SEPUP, SEEUY, PMIUPEP.

Unemployment
Lord. J.M.Keynes diagnosed unemployment in developed economies to be the result of a
deficiency in effective demand. The unemployment rate in India was last reported at 3.8 percent
in 2010/11 fiscal year. Historically, from 1983 until 2011, India Unemployment Rate averaged
7.6
Percent reaching an all time high of 9.4 Percent in December of 2009 and a record low
of 3.8 Percent in December of 2011. The unemployment rate can be defined as the number of
people actively looking for a job as a percentage of the labour force. This page includes a chart
with historical data for India Unemployment Rate.

Different types of Unemployment
Structural unemployment, frictional unemployment, seasonal unemployment, disguised
unemployment, under-employment, educated unemployment.

Legal Provision
SGSY, NFWP, SGSY, MGNREGA, IAY, PMGSY, DPAP, SJSRY, AAY, VAMBAY,,
IRDP,DWCRA, TRYSEM, JRY, JGSY, MWS, MFDA, EAS.
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UNIT - II

NATIONAL INCOME AND ECONOMIC PLANNING
National Income
National income simply refers to total money value of goods and services produced a
country during a period of time. It is called as national income. According to National Income
Committee (1949), “A national income estimate measure the volume of commodities and services
turned out during a given period counted without duplication”.

Concepts of National Income
1) GDP , 2) NDP, 3) GNP, 4) NNP

Methods of Calculating National Income
Product Method, Income Method, Expenditure Method.

Trends in National Income in India
Revised GDP Growth Rates based
on base year 2004-05 Sector
Year
Growth
2004 -05
9.5
2006 -07
12.3
2007 -08
9.3
2008 -09 (RE)
6.8
2009 -10 (QE)
8.0
2010 -11 (AE)
8.6

Wise GDP Growth )(in %)
Sector
2009 - 10
2010 - 11
(QE)
(AE)
Agriculture Allied
0.4
5.4
Industries

8.0

8.1

Services

10.1

9.6

GDP at Factor Cost

8.0

8.6

Planning Objectives
The main achievements of Indian Plans are as under:
1.
Increase in National Income,
2.
Increase in Per Capita Income,
3.
Development in Agriculture,
4.
Development of Industry,
5.
Development of Transport and Communication,
6.
Self Reliance,
7.
Employment,
8.
Development of Science and Technology,
9.
Capital Formation,
10. Social Services.

Strategy of Planning
i)
Balanced Growth Strategy
ii)
Unbalanced Growth Strategy
iii) Big-Push Theory
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Basic Needs Approach
Production in the economy should be directed towards mass consumption of poor people.
The minimum needs of the poor people should be satisfied. These minimum requirements are
consumption of food, provision of clothing and shelter, access to public services like drinking
water, sanitation, transport, health and education.

Tenth Five Year Plan (2002-2007)
The main objectives of the Tenth Plan are:
(i)
Reduction of poverty ratio to by 5 percentage points by 2007 and by 15 percentage
points by 2012,
(ii) Providing gainful high quality employment at least to addition to the labour force over
the Tenth Plan period.
(iii) All children in school by 2003, all children to complete 5 years of schooling by 2007.
(iv) Reduction in gender gap in literacy and wage rates by at least 50 percent by 2007
(v) Reduction in the decadal rate of population growth between 2001 and 2011 tol
16.2%,
(vi) Universal access to primary education by 2007,
(vii) Increase in Literacy rates to 75% within the plan period
(viii) Reduction of Maternal Mortality Ratio (MMR) to 2 per 1000 live births by 2007 and to
1 by 2012,
(ix) Reduction of Infant Mortality Rate (IMR) to 45 per 1000 live births by 2007 and to 28
by 2012,
(x) Increase in forest and free cover to 25% by 2007 and 33% by 2012.
(xi) All villages to have access to potable drinking water by 2012,
(xii) Cleaning of all major polluted rivers by 2007 and other notified stretches” by 2012.

Eleventh Five Year Plan ( 2007-12):
The 11th Plan provides an opportunity to restructure policies to achieve a new vision based
on faster, more broad - based and inclusive growth. It is designed to reduce poverty and focus
on bridging the various divides that continue to fragment our society.
The 11th Plan must aim at putting the economy on a sustainable growth trajectory with a
growth rate of approximately 10 per cent by the end of the Plan period. It will create productive
employment at a faster pace than before, and target robust agriculture growth at 4% per Year.

Macroeconomic Indicators for the 11th Five Year Plan
SI. No.

1.

Macroeconomic Indicators
Growth rate of GDP (%); of which;
a. Agriculture
b. Industry
c. Services
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10th Plan
(Actual) *
7.2
1.7
8.3
9.0

11th Plan
(Average)
9.0
4.1
10.5
9.9

LAW & ECONOMICS

2.

3.

4.
5.
6.
*
*

Investment rate (% of GDP)
27.8
35.1
a. Public
6.7
10.2
b. Private
21.1
24.9
Domestic Savings rate (% of GDP) of which
28.2
32.3
a. Household
22.8
22.0
b. Corporate
4.5
6.1
c. PSEs
4.2
3.0
d. Government
-3.2
1.2
Current account balance (% of GDP)
0.2
-2.8
Government revenue balance (% of GDP)
-4.4
-0.2
Government Fiscal balance (% of GDP)		
-8.0
-6.0
1. GDP growth rate is actual up to 2005 - 06 and as estimated by the EAC to PM for
2006 - 07. Savings rate, investment rate and CAB are actual up to 2004 - 05.
2. Government Fiscal Balance and Revenue Balance are Based on Actuals (3 Years
for Centre and 2 Years for states) and for remaining Years RE / BE / Projected.

Monitorable Socio - Economic Targets of the 11th Plan
Income & Poverty in India :
•
Accelerate growth rate of GDP from 8% to 10% and then maintain at 10% in the 12th
Plan in order to double per capita income by 2016 - 17.
•
Increase agricultural GDP growth rate to 4% per Year to ensure a broader spread of
benefits
•
Create 70 million new work opportunities.
•
Reduce educated unemployment to below 5%.
•
Raise real wage rate of unskilled workers by 20 percent.
•
Reduce the headcount ratio of consumption poverty by 10 percentage points.
Education :
•
Reduce dropout rates of children from elementary school from 52.2% in 2003 - 04 to
20% by 2011 - 12.
•
Develop minimum standards of educational attainment in elementary school, and by
regular testing monitor effectiveness of education to ensure quality.
•
Increase literacy rate for persons of age 7 Years or more to 85%.
•
Lower gender gap in literacy to 10 percentage points.
•
Increase the percentage of each cohort going t6 higher education from the present
10% to 15% by the end of the 11th Plan.
Health :
•
•

Reduce infant mortality rate (IMR) to 28 and maternal mortality ratio (MMR) to 1 per
1000 live births.
Provide clean drinking water for all by 2009 and ensure that there are no slip - backs
by the end of the 11th Plan.
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•
•

Reduce malnutrition among children of age group 0 - 3 to half its present level.
Reduce anemia among women and girls by 50% by the end of the 11th Plan.

Women and Children :
•
Raise the sex ratio for age group 0 - 6 to 935 by 2011-12 and to 950 by 2016-17.
•
Ensure that at least 33 percent of the direct and indirect beneficiaries of all government
schemes are Women and Girl Children.
•
Ensure that all children enjoy a safe childhood, without any compulsion to work.
Infrastructure :
•
Ensure Electricity connection to all villages and BPL households by 2009 and round
- the - clock power by the end of the Plan.
•
Ensure all - weather road connection to all habitation with population 1000 and above
(500 in hilly and tribal areas) by 2009, and ensure coverage of all significant habitation
by 2015.
•
Connect every village by telephone by November 2007 and provide broadband
connectivity to all villages by 2012.
•
Provide homestead sites to all by 2012 and step up the pace of house construction
for rural poor to cover all the poor by 2016 - 17.
Environment :
•
Increase forest and tree cover by 5 percentage points.
•
Attain WHO standards of air quality in all major cities by 2011 - 12.
•
Treat all urban waste water by 2011 - 12 to clean river waters.
•
Increase energy efficiency by 20 percentage points by 2016 - 17.
Growth during Five Year Plans
It was developed in the context of four important dimensions: Quality of life, generation of
productive employment, regional balance and self-reliance.

Centre and State Financial Relationship
The Indian Constitution provides for the appointment of a Finance Commission every five
years to determine the criteria and amount of finance to be divided between the Centre and the
States. Transfer of resources takes places in the following three ways: share in taxes and duties,
grants and loans.
However transfers through the Finance Commission contribute only about one-third of
the total transfers from the Centre to the States. The rest are channeled through the Planning
Commission and discretionary grants from the Centre to the States.
The Commission appointed under Article 280 of the Constitution and is entrusted with the
task of recommending;
(i)
The distribution between the Union and the States of the net proceeds of taxes which
are to be, or may be, divided between them and the location between the States of
the respective shares of such proceeds;
(ii) The principles which should govern the grants-in-aid of the revenue of the States out
of the Consolidated Fund of India; and
(iii) Any other matter referred to the Commission by the President in the interests of
sound finance.
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However, since 10 per resources of the Central government yield a substantial surplus,
while State governments experience heavy deficits, a mechanism of transfer of resource from the
Centre to the States has been provided. In addition to this, Article 275 those of the Constitution
provides for grants-in-aid to the States in need of assistance.
Different sums can be fixed for different States, so that the weaker States can be given
specific assistance to meet the necessary expenditure in the proper discharge of their duties to
the people.
Article 282 provides for grants by the Union government to the State governments for
any public purpose. Under Article 275 grants-in-aid are fixed on the advice of the Finance
Commission, while under Article 282 grants can be fixed by the Central government on its own
discretion.
The States governments also borrow from the Centre to carry out the various developmental
and rehabilitation programmes.Thus transfer of resources from the Centre to the State government
takes place in the following three ways-(i) share in taxes and duties, (ii) grants, and (iii) loans.
Article 264 and 293 explain the financial relations between the Union and State
Government. In addition to transfer of resources from the Centre to the States according to
the recommendations of the Finance Commission, there are two other sources of transfer- (i)
assistance for Plan purposes from the Planning Commission, and (ii) discretionary grants from
the Centre to the States.
These sources of transfer have contributed substantially more resources than statutory
transfers (which are transfers through the Finance Commission) and reflect the considerable
power that the Central government enjoys in influencing the decision-making process at the
State level.
For most of the period of planning, statutory transfers have remained less than one-third
of total transfers, the remaining two-thirds having been contributed by the Planning Commission
as assistance for Plan purpose or by the Central Government under the head of ‘discretionary
grants’.
There were no objective criteria to decide the distribution of non-statutory transfers and
this introduced an element of arbitrariness in the whole scheme. Everything depended on what
the Centre thought about the needs of the States. Basically, Plan assistance was meant to
enable the State to undertake certain schemes according to Plan priorities.

National Development Council
The National Development Council (NDC) or the Rashtriya Vikas Parishad is the apex
body for decision making and deliberations on development matters in India, presided over
by the Prime Minister. It was set up on August 6, 1952 to strengthen and mobilize the effort
and resources of the nation in support of the Plan, to promote common economic policies in
all vital spheres, and to ensure the balanced and rapid development of all parts of the country.
The Council comprises the Prime Minister, the Union Cabinet Ministers, and Chief Ministers
of all States or their substitutes, representatives of the union territories and the members of
the Commissions. It is an extra-constitutional and non-statutory body. Its status is advisory to
planning commission but not binding.
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It has been set up with three objectives
1.
To strengthen and mobilize the effort and resources of the nation in support of the
Plan
2.
To promote common economic policies in all vital spheres and
3.
To ensure the balanced and rapid development of all parts of the country.
The functions of the Council are
1.
To prescribe guidelines for the formulation of the National Plan, including the
assessment of resources for the Plan;
2.
To consider the National Plan as formulated by the Planning Commission,
3.
To consider important questions of social and economic policy affecting national
development; and
4.
To review the working of the Plan from time to time and to recommend such measures
as are necessary for achieving the aims and targets set out in the National Plan.

UNIT-III

RESOURCE ADMINISTRATION AND ECONOMIC DEVELOPMENT
Economic development of any country is largely determined by the availability and use of
natural resources. By natural resources we mean the “gift of nature” which includes land, water
resources, forests, mineral resources, fisheries, climate, rainfall, etc., Fortunately, India is gifted
with abundant natural resources. But on account of the shyness of capital, they have not been
properly and fully utilized. Paradoxically, though endowed with abundant natural resources, India
is still a poor country. It is often said that India is rich country inhabited by the poor.

1.

Land Resources:

India has vast geographical areas. It is the seventh largest country in the world. Net sown
area is 47% of the total geographical area. Barren Land-42 million hectares (14%), Fallow Land25 million hectares (8%), Agricultural Land-140.3 million hectares (46%).
The soils of India have been classified mainly into four categories: Alluvial soil, Block soil,
Red soil, late rite soil.

Land Reforms in India:
Land reform refers to the reforming of a defective structure of the land holdings. Land
reform is a planned and institutional reorganization of the relation between man and land.

Objectives of land Reforms:
1.
To increase the agricultural productivity
2.
To create on egalitarian pattern of society
3.
To make more national use of land
4.
To eliminate exploitation of labour
5.
To promote the living conditions of the tillers
6.
To bring about social justice
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Land Reform Measures:
1. Abolition of Zamindari System(1960-1972, Article 31), 2.Tenancy Reform(reduction of
rent, security of tenure, ownership for tenant), 3.Land Ceiling, 4.Consolidation, 5.Co-operative
forming.

2.

Forest Resources:

Forest is important renewable natural resources of India. The total area under forests was
68 million hectares in 1990-91 which was about 22 percent of the total geographical area (i.e.,
329 million hectares). As per the report of forest survey of India published in 1997, the total forest
area is 639.60 square kilometer which is 19.45 percent of the total geographical area of India.
An estimate in 2001has put the area at67.6 million hectares or 20.5 percent of the total
geographical area. Forest in India is mostly owned by states. (the country is losing about 1.3
million hectares of forest cover every year to extension of cultivation, mining, wood based
industries, etc., Deforestation is directly responsible for greater frequency and intensity of floods,
soil erosion and change of climate. Continuing deforestation has brought us face to face with a
major ecological and socio-economic crisis.
Hence, in 1952 the government of India declared a Forest Policy Resolution for the purpose
of scientific management and development of forests) and hence there is increase in total area
under forests since 1988 due to New Forest Policy

The National Forest Policy Resolution -1952
The main objective of forest policy under the five year plans were:
1.
To increase productivity of forests;
2.
To linkup forest-development with various forest-based industries; and
3.
To develop forests as a support tom rural economy.
Keeping these broad guidelines, efforts were directed the following specific areas:
1.
Afforestation measure,
2.
Social forestry,
3.
Promotion of methods for increased production,
4.
Forest development corporation,
5.
National Wastelands Development Board (NWDB).

National Forest Policy-1988.
1.
Role of tribals in forest recognized,
2.
Depletion of forest area and the target for green cover,
3.
Discouragement to forest-based industries,
4.
End the system of private forest contractors,
5.
Forest land not to be diverted to non-forest uses.
3.

Mineral Resources and Mineral Policy

The availability of minerals determines the pace of economic development of a country
to a great extent. Minerals are basically natural resources. Nature has bestowed upon India a
number of mineral resources. Ample deposits of coal, iron, barites, bauxite, mica, manganese,
gypsum, chromites, dolomite, and limestone are found in Indian Territory. But there is a fairly long
list of vital minerals like copper, tin, lead, zinc, nickel, cobalt, gold, diamond, platinum, sulphur,
and most of all petroleum in which India is deficient.
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India produces as many as 86 minerals which include 4 fuel, 10 metallic, 46 non-metallic,
3 atomic minerals, 23 minor minerals (including building and other minerals).
1.
Ferrous Metallic Minerals-(Iron ore, manganese ore, chromites and pyrite),
2.
Non-Ferrous Metallic Minerals- (Gold, copper ore, Bauxite, Silver, Lead and Zinc
3.
Non-Metallic Minerals-(Limestone, Mica, Salt),
4.
Minerals Fuels-( Coal, Oil, Petroleum, and Gas),
5.
Atomic Minerals-(Uranium, Thorium and Beryllium),
6.
Chemical Minerals-(Sulphur, Phosphate),
7.
Other Minerals-( Diamond, Ilmenite, Lignite)

Government of India Established:
Indian Bureau of Mines Act-1948, Mines and Minerals Act-1957, Mineral Policy-1990,
Mineral Policy -1994, National Mineral Policy 2008.

Organisational Framework:
ONGC-Oil and Natural Gas Commission,
NCDC-National Coal Development Corporation,
NMDC-National Mineral Development Corporation.
4.

Energy Sources

Energy is an important factor of economic growth. Energy may be classified as Commercial
energy and , Non-commercial energy.
1.
Commercial energy-Coal, Crude oil, Natural Gas, Nuclear energy and Electricity(Hydro
and Thermal),
2.
Non-commercial energy-Firewood, animal waste like dung, vegetable waste, animal
power and human physical power.
3.
Others forms of Energy-Thermal power(using coal), Hydro power (using water),
Nuclear power (using atomic technology).
National Energy Policy, State Electricity Regulation Commission (SERC), Central Electricity
Regulatory Commission (CERC).

5.	Water Resources
India receives rainfall mainly from the monsoon winds. Agriculture are always based on
rainfall. -Government policy on water resources

6.

Fisheries Resources

The fishery resources consist of inland fishing resources and the marine fisheries resources.
More than one million persons depend on fishery resources for their livelihoods. Marine fisheries
obviously contribute a lion’s share to the fish production.
- Marine Fishing Policy-2004, Fish Farmers Development Agencies (FFDAs), Brackish
Water Fish Development Agencies (BFADs).

7.

Economic Development and Environmental Protection

After Independence, India launched a serious of economic plans for rapid expansion in
agriculture, industry, transport and other infrastructure, with a view to increase production and
employment, to reduce poverty and inequality of income and wealth and to establish a socialist
society based on equality and justice.
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To bring about, increase in agricultural production and also to increase in employment
opportunities in agriculture. The five year plans brought in additional land under cultivation,
expanded irrigation facilities and used increasingly chemical fertilizer of pesticides and high
yielding hybrid seeds all collectively known as new agricultural strategy.
Some of the measures taken during the Five-Year Plan’s are; to control air pollution,
to control water pollution, to control solid waste, to control industrial and hazardous waste,
bio¬diversity and others.

8.

Agricultural Credit

The financial requirement of the Indian forms can be classified into three types depending
upon the period and the purpose for which they are required period of credit, productive and
unproductive loans.

Sources of Rural Credit
•
Institutional sources of Credit- (Co-operative societies, o-operative banks, commercial
banks, regional rural banks, NABARD).
•
Non-Institutional Sources of Credit-(Money lender, traders, commission agent
relatives and landlords,)
9.

Agricultural Marketing

Marketing of his produce is the most important activity of a farmer. This is particularly these
in the case of small farmers who have small surplus for marketing. There are many ways by
which the farmers may despo of his surplus produce.
The first and common method is to sell away his surplus produce to the village moneylendercum-trader. The second method adopted by the Indian farmers is the dispose of his produce in
the weekly village markets. The third method of agricultural marketing is through the mandi is
small and large towns. The government of India has circulated model legislation titled “The State
Agricultural Produce Marketing (Development and Regulation) Act, 2003 to bring about reforms
in agricultural marketing contract farming, direct marketing and public-private partnership in
management and development of agricultural markets are the major instruments of change
among others.

UNIT-IV

TRADE UNIONS:
The Trade Union Act, 1926 defines trade union, “as any combination whether temporary
or permanent formed primarily for the purpose of regulating the relations between workmen
and employees, or between workmen and workmen or between employees and employees or
for imposing restrictive conditions on the conduct of any trade or business and includes and
federation of two or more trade unions”.
•
All India Trade Union Congress(AITUC) - 1920
•
1080 affiliated unions, 9.24 lakhs membership.
•
Indian National Trade Union Congress(INTUC) - 1947
•
The Hindu Mazdoor Sabha (HMS) - 1948
•
The United Trade Union Congress(UTUC) - 1949
•
The Bharatiya Mazdoor Sangh (BMS) - 1948
•
Centre of Indian Trade Unions (CITU) - 1970
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•
•

CPI(M)
National Federation of Independent Trade Union (NFITU)

Industrial Policy
Aims of industrial policy: New classification of Industries, fair and discriminatory treatment
for the private sector, encouragement to village and small scale enterprises, removing regional
disparities, the need for the provision of aminities for labour, attitude to foreign capital.

Industrial Relations & Labour Legislation:
Industrial relation refers to manifold contacts between the workers and employees in,
about and around the work. These contracts arise from many reasons and in many forms. The
conditions of service in respect of fixation and payment of wages, leave, bonus, hours of work,
etc., the facilities for work in regard to tools, equipment etc.,
Industrial dispute is high in India.These disputes lead to all types of unpleasant consequences
as, for instance, strikes, and o-slow tactics y the workers, lock-outs by the employers, etc.,
•
Minimum Wage Act, 1946
•
Factories Act, 1881-1918
•
Indian Mines Act, 1923-1952
•
The Tea District Emigrant Labour (Repeal) Act, 1970
•
The Plantation Labour Act, 1951 with Amendments
•
Indian Railway Act, 1980 as amended in 1930
•
Motor Transport Workers Act, 1961
•
Industrial Statistics Act, 1942

Social Security Schemes:
1.
Workmen’s Compensation Act, 1923
2.
The Employees State Insurance Act, 1948
3.
The Maternity Benefit Act, 1961
4.
Employees Provident Fund and Miscellaneous Provisions Act, 1952
5.
The Payment of Gratuity Act, 1972
6.
The Employees Family Pension Scheme, 1971
7.
The Employees Pension Scheme, 1995
8.
Payment of Bonus Act, 1965.
Small Scale And Cottage Industries: Role And Government Policy:
At present, units involving fixed capital investments less than Rs.25lacks are included in
the small scale sector. Small scale industries can be divided can be divided into two types viz.,
cottage industries and small - scale enterprises.

Problems of Small Scale Industries
Raw material, shortage of power, low level of technology, problem of marketing, export
problem, problems of finance, sacrosanct of investment limit, industrialization of capacity and
other problems

Advantages of small-scale industries:
1.
Contributes more national income
		
98

LAW & ECONOMICS

2.
3.
4.
5.
6.
7.

It generates more employments
It requires only a small amount of capital
It needs less skill
It requires less import of machines and equipments
It gives quick returns
It Promotes better distribution of wealth

Disadvantage of small -scale industries:
1.

The procurement of raw material is a serious problem

2.

The technique of production is backward

3.

Marketing is big problem is to get finance

The Government of India has adopted both positive and negative Measures to help
the small enterprises:
•
Industrial (development and regulation) Act, 1984.
•
National Small industries Corporation
•
Deposit insurance and credit guarantee corporation
•
District industries centres, 1987.
•
National institute for Entrepreneurship and small business development, 1983.
•
State finance corporation
•
New small Enterprises policy, 1991.
Problems of large scale industries
(a) Iron and steel industries
(b) Growth of iron and steel industries
UNIT-V:

TRADE AND FINANCIAL SYSTEM
Composition of India’s Foreign Trade: In view of the fact that the Directorate General of
Commercial Intelligence and Statistics (DGCI&S) has revised the commodity classification of
India’s foreign trade with reference to 1987-88, trade data before and after 1987-88 are not
strictly comparable. We have made an effort to adjust the data for the year 1970-71 and 1980-81
as per revised classification so that it provides some basis of comparison.

Pattern of Imports:
Imports have been now classified into I) Bulk imports and II) Non-bulk imports.
1.

2.

Bulk imports:
i)
Petroleum, crude and products,
ii)
Bulk consumption goods which comprise of cereals and pulses, edible oils and
sugar,
iii) Other bulk items comprising of fertilizers, non- ferrous metals, paper and paper
boards, rubber, pulp and waste paper, metallic ores, iron and steel.
Non- Bulk imports:
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i)
ii)

iii)

Capital goods which include metals, machine tools, electrical and non-electrical
machinery, transport equipment and project goods,
Mainly export- related items consist of pearls, precious and semi-precious
stones, organic and inorganic chemicals, textile, yarn and fabrics, cashew
nuts,
Others include artificial resins and plastic materials, professional and scientific
instruments, coal and cake, chemicals.

Consumer goods and food grains
Rapid growth of industrialization necessitating increasing imports of capital goods and
materials;
1.
Growing imports of raw materials on the basis of liberalization of imports for export
promotion; and
2.
Decline imports of food grains and consumer goods due to the country becoming
self- sufficient in food grains and other consumer goods through agricultural and
industrial growth.

Trend of Principal imports
(a) Food grains
(b) Machinery
(c) Mineral Oils
(d) Metals
(e) Chemicals, drugs and medicines
(f)
Pearls and precious stones
(g) Fertilizers
Pattern of exports
Exports of India are broadly classified into four categories:
a.
Agriculture and allied products which include coffee, tea, oil cakes, tobacco, cashew,
kernels, species, sugar, raw cotton, rice, fish and fish preparations, meat and meat
preparations, vegetables oils, fruits, vegetables and pulses.
b.
Ores and minerals include manganese ore, mica and iron ore;
c.
Manufactured goods include textiles and ready-made garments, jute manufactures,
leather and foodwear, handicrafts including pearls and precious stones, chemicals,
engineering goods, iron & steel ;
d.
Mineral fuels and lubricants.

Exports of principal commodities
a.
Tea and coffee
b.
Cotton yarn and manufactures
c.
Readymade garments
d.
Leather and leather manufactures
e.
Iron ore
f.
Handicrafts
g.
Engineering goods
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Changing Structure of Exports
The structure of Indian exports is typical of a developing economy. India has traditionally
been on exporter of agricultural raw materials and manufactures based on agricultural raw
materials. There has been a continuous decline in the share of agricultural raw material and
allied products.

DIRECTION OF INDIA’S FOREIGN TRADE
In order to study the regional direction of India’s foreign trade, it would be appropriate
to classify the world into four broad groupings: viz., America, Europe, Asia and Oceania and
Africa.
a.
Exports to OECD (Organization for Economic Co-operation and Development)
countries.
b.
India’s trade with developing country
c.
Our trade OPEC (Organization if petroleum Exporting Countries) region.

Banking Regulating Act
A bank is a financial institution that provides banking and other financial services to their
customers. A bank is generally understood as an institution which provides fundamental banking
services such as accepting deposits and providing loans. There are also nonbanking institutions
that provide certain banking services without meeting the legal definition of a bank. Banks are a
subset of the financial services industry.
Government has taken most important steps in regard of Indian Banking Sector reforms. In
1955, the Imperial Bank of India was nationalized and was given the name “State Bank of India”,
to act as the principal agent of RBI and to handle banking transactions all over the country. It
was established under State Bank of India Act, 1955. Seven banks forming subsidiary of State
Bank of India was nationalized in 1960. On 19th July, 1969, major process of nationalization was
carried out. At the same time 14 major Indian commercial banks of the country were nationalized.
In 1980, another six banks were nationalized, and thus raising the number of nationalized banks
to 20. Seven more banks were nationalized with deposits over 200 Crores. Till the year 1980
approximately 80% of the banking segment in India was under government’s ownership. On the
suggestions of Narsimhan Committee, the Banking Regulation Act was amended in 1993 and
thus the gates for the new private sector banks were opened. The following are the major steps
taken by the Government of India to Regulate Banking institutions in the country:1949 : Enactment of Banking Regulation Act.
1955 : Nationalisation of State Bank of India.
1959 : Nationalization of SBI subsidiaries.
1961 : Insurance cover extended to deposits.
1969 : Nationalisation of 14 major Banks.
1971 : Creation of credit guarantee corporation.
1975 : Creation of regional rural banks.
1980 : Nationalisation of seven banks with deposits over 200 Crores.
Scheduled Banks: Scheduled Banks in India constitute those banks which have been
included in the second schedule of RBI act 1934. RBI in turn includes only those banks in this
schedule which satisfy the criteria laid down vide section 42(6a) of the Act. “Scheduled banks
in India” means the State Bank of India constituted under the State Bank of India Act, 1955 (23
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of 1955), a subsidiary bank as defined in the s State Bank of India (subsidiary banks) Act, 1959
(38 of 1959), a corresponding new bank constituted under section 3 of the Banking companies
(Acquisition and Transfer of Undertakings) Act, 1980 (40 of 1980), or any other bank being a
bank included in the Second Schedule to the Reserve bank of India Act, 1934 (2 of 1934), but
does not include a co-operative bank”. For the purpose of assessment of performance of banks,
the Reserve Bank of India categories those banks as public sector banks, old private sector
banks, new private sector banks and foreign banks, i.e. private sector, public sector, and foreign
banks come under the umbrella of scheduled commercial banks.

BANKING SYSTEM IN INDIA
Introduction
A bank is a financial institution that provides banking and other financial services to their
customers. A bank is generally understood as an institution which provides fundamental banking
services such as accepting deposits and providing loans. There are also nonbanking institutions
that provide certain banking services without meeting the legal definition of a bank. Banks are a
subset of the financial services industry.
A banking system also referred as a system provided by the bank which offers cash
management services for customers, reporting the transactions of their accounts and portfolios,
throughout the day. The banking system in India, should not only be hassle free but it should be able
to meet the new challenges posed by the technology and any other external and internal factors.
For the past three decades, India’s banking system has several outstanding achievements to its
credit. The Banks are the main participants of the financial system in India. The Banking sector
offers several facilities and opportunities to their customers. All the banks safeguards the money
and valuables and provide loans, credit, and payment services, such as checking accounts,
money orders, and cashier’s cheques. The banks also offer investment and insurance products.
As a variety of models for cooperation and integration among finance industries have emerged,
some of the traditional distinctions between banks, insurance companies, and securities firms
have diminished. In spite of these changes, banks continue to maintain and perform their primary
role accepting deposits and lending funds from these deposits.

Need of the Banks
Before the establishment of banks, the financial activities were handled by money lenders
and individuals. At that time the interest rates were very high. Again there were no security
of public savings and no uniformity regarding loans. So as to overcome such problems the
organized banking sector was established, which was fully regulated by the government. The
organized banking sector works within the financial system to provide loans, accept deposits
and provide other services to their customers. The following functions of the bank explain the
need of the bank and its importance:
• To provide the security to the savings of customers.
• To control the supply of money and credit
• To encourage public confidence in the working of the financial system,
• Increase savings speedily and efficiently.
• To avoid focus of financial powers in the hands of a few individuals and institutions.
• To set equal norms and conditions (i.e. rate of interest, period of lending etc) to all types
of customers
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History of Indian Banking System
The first bank in India, called The General Bank of India was established in the year 1786.
The East India Company established The Bank of Bengal/Calcutta (1809), Bank of Bombay
(1840) and Bank of Madras (1843). The next bank was Bank of Hindustan which was established
in 1870. These three individual units (Bank of Calcutta, Bank of Bombay, and Bank of Madras)
were called as Presidency Banks. Allahabad Bank which was established in 1865, was for the first
time completely run by Indians. Punjab National Bank Ltd. was set up in 1894 with head quarters
at Lahore. Between 1906 and 1913, Bank of India, Central Bank of India, Bank of Baroda,
Canara Bank, Indian Bank, and Bank of Mysore were set up. In 1921, all presidency banks were
amalgamated to 22 form the Imperial Bank of India which was run by European Shareholders.
After that the Reserve Bank of India was established in April 1935. At the time of first phase
the growth of banking sector was very slow. Between 1913 and 1948 there were approximately
1100 small banks in India. To streamline the functioning and activities of commercial banks, the
Government of India came up with the Banking Companies Act, 1949 which was later changed
to Banking Regulation Act 1949 as per amending Act of 1965 (Act No.23 of 1965). Reserve Bank
of India was vested with extensive powers for the supervision of banking in India as a Central
Banking Authority.
After independence, Government has taken most important steps in regard of Indian
Banking Sector reforms. In 1955, the Imperial Bank of India was nationalized and was given the
name “State Bank of India”, to act as the principal agent of RBI and to handle banking transactions
all over the country. It was established under State Bank of India Act, 1955. Seven banks forming
subsidiary of State Bank of India was nationalized in 1960. On 19th July, 1969, major process
of nationalization was carried out. At the same time 14 major Indian commercial banks of the
country were nationalized. In 1980, another six banks were nationalized, and thus raising the
number of nationalized banks to 20. Seven more banks were nationalized with deposits over
200 Crores. Till the year 1980 approximately 80% of the banking segment in India was under
government’s ownership. On the suggestions of Narsimhan Committee, the Banking Regulation
Act was amended in 1993 and thus the gates for the new private sector banks were opened.

FINANCIAL SYSTEM
1.
Function of Financial Markets and Financial Intermediaries
2.
Structure of Financial Markets
•
Debt and Equity Markets
•
Primary and Secondary Markets
•
Exchanges and Over-the-Counter Markets
•
Money and Capital Markets
3.
Financial Instruments
•
Money Market Instruments
•
Capital Market Instruments
4.
Role of Financial Intermediaries
•
Transaction Costs and Economies of Scale
•
Risk Sharing and Diversification
•
Adverse Selection and Moral Hazard

		
103

LAW & ECONOMICS

5.

Types of Financial Intermediaries
•
Depository Institutions (Banks)
•
Contractual Savings Institutions
•
Investment Intermediaries

India’s Financial System
One of the major economic developments of this decade has been the recent takeoff of
India, with growth rates averaging in excess of 8% for the last four years, a stock market that has
risen over three-fold in as many years with a rising inflow of foreign investment. In 2006, total
equity issuance reached $19.2bn in India, up 22 per cent.
Merger and acquisition volume was a record $27.8bn, up 38 per cent, driven by a 371
per cent increase in outbound acquisitions exceeding for the first time inbound deal volumes.
Debt issuance reached an all-time high of $13.7bn, up 28 per cent from a year earlier. Indian
companies were also among the world’s most active issuers of depositary receipts in the first half
of 2006, accounting for one in three new issues globally, according to the Bank of New York. The
questions and challenges that India faces in the first decade of the new millennium are therefore
fundamentally different from those that it has wrestled with for decades after independence.
Liberalization and globalization have breathed new life into the foreign exchange markets
while simultaneously besetting them with new challenges. Commodity trading, particularly trade
in commodity futures, have practically started from scratch to attain scale and attention. The
banking industry has moved from an era of rigid controls and government interference to a more
market-governed system. New private banks have made their presence felt in a very strong way
and several foreign banks have entered the country. Over the years, microfinance has emerged
as an important element of the Indian financial system increasing its outreach and providing
much-needed financial services to millions of poor Indian households.

Special Economic Zones (SEZs)
India was one of the first in Asia to recognize the effectiveness of the Export Processing
Zone (EPZ) model in promoting exports, with Asia’s first EPZ set up in Kandla in 1965. With a
view to overcome the shortcomings experienced on account of the multiplicity of controls and
clearances; absence of world-class infrastructure, and an unstable fiscal regime and with a view
to attract larger foreign investments in India, the Special Economic Zones (SEZs) Policy was
announced in April 2000.
This policy intended to make SEZs an engine for economic growth supported by quality
infrastructure complemented by an attractive fiscal package, both at the Centre and the State
level, with the minimum possible regulations. SEZs in India functioned from 1.11.2000 to
09.02.2006 under the provisions of the Foreign Trade Policy and fiscal incentives were made
effective through the provisions of relevant statutes.
To instill confidence in investors and signal the Government’s commitment to a stable SEZ
policy regime and with a view to impart stability to the SEZ regime thereby generating greater
economic activity and employment through the establishment of SEZs, a comprehensive draft
SEZ Bill prepared after extensive discussions with the stakeholders. A number of meetings
were held in various parts of the country both by the Minister for Commerce and Industry as
well as senior officials for this purpose. The Special Economic Zones Act, 2005, was passed
by Parliament in May, 2005 which received Presidential assent on the 23rd of June, 2005. The
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draft SEZ Rules were widely discussed and put on the website of the Department of Commerce
offering suggestions/comments. Around 800 suggestions were received on the draft rules. After
extensive consultations, the SEZ Act, 2005, supported by SEZ Rules, came into effect on 10th
February, 2006, providing for drastic simplification of procedures and for single window clearance
on matters relating to central as well as state governments. The main objectives of the SEZ Act
are:
•
generation of additional economic activity,
•
promotion of exports of goods and services;
•
promotion of investment from domestic and foreign sources;
•
creation of employment opportunities;
•
development of infrastructure facilities;
It is expected that this will trigger a large flow of foreign and domestic investment in SEZs,
in infrastructure and productive capacity, leading to generation of additional economic activity
and creation of employment opportunities.
The SEZ Act 2005 envisages key role for the State Governments in Export Promotion
and creation of related infrastructure. A Single Window SEZ approval mechanism has been
provided through a 19 member inter-ministerial SEZ Board of Approval (BoA). The applications
duly recommended by the respective State Governments/UT Administration are considered by
this BoA periodically. All decisions of the Board of approvals are with consensus. The SEZ Rules
provide for different minimum land requirement for different class of SEZs. Every SEZ is divided
into a processing area where alone the SEZ units would come up and the non-processing area
where the supporting infrastructure is to be created.
The SEZ Rules provide for:
•
Simplified procedures for development, operation, and maintenance of the Special
Economic Zones and for setting up units and conducting business in SEZs;
•
Single window clearance for setting up of an SEZ;
•
Single window clearance for setting up a unit in a Special Economic Zone;
•
Single Window clearance on matters relating to Central as well as State
Governments;
•
Simplified compliance procedures and documentation with an emphasis on self
certification

World Trade Organization
The World Trade Organization is a Multi-lateral organization which facilitates the free flow
of goods and services across the world and encourages fair trade among nations. The result
is that the global income increases due to increased trade and there is supposed to be overall
enhancement in the prosperity levels of the member nations. To put it in brief WTO encourages
a multi-lateral trading system within its member countries.

Origin and Evolution of WTO: - GATT to Uruguay
WTO is of a very recent origin, it came into formal existence on January 1st 1995. As
an organization it has vast powers and functions than what its predecessor GATT (General
Agreement on Tariffs and Trade) had, the objectives and goals of both being broadly the same.
GATT came into existence in the year 1948, after long negotiations to form an organization
called ITO immediately after the Second World War did not materialize. The ITO was supposed
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to be the third international organization in the “Golden Triangle” that was supposed to come into
existence, the first two being IMF and World Bank.
To begin with 23 countries became founding GATT members (officially, “contracting
parties”). GATT remained the only multilateral instrument governing international trade from
1948 until the WTO was established in 1995. There were several controversies on whether the
GATT had actually contributed to enhancement of world trade and did it serve its purpose of
a multi-lateral trading organization. The liberalization of international trade during GATT era in
its true sense was always debatable. However, it is very clear that over the period of 47 years
of its existence, GATT was successful in initiating a process of tariff cutting in several groups
of manufactured goods. Moreover the signatories in the GATT increased from 23 to more than
100 in a short span, ratifying the fact that being in the system was proved and considered more
beneficial than not being in it.
On the other front, the internal and domestic economic problems and fluctuations made
some economies to go back to increase the levels of protection and increase trade barriers to
enable faster domestic growth and recovery. The problem was not just a deteriorating trade policy
environment, but some other serious issues. GATT negotiations did not include services and
agricultural trade in its gamut. As the world trade grew in size, the share of services trade along
with that of merchandise started to increase leading to the insufficiency of the GATT principles
to cover the expanding aspects of ever evolving global trade. As a result, these loopholes were
taken as advantage by many trading countries, resulting in a lopsided development of world
trade. These and other factors convinced GATT members that a new effort to reinforce and
extend the multilateral system should be attempted. That effort resulted in the Uruguay Round,
the Marrakesh Declaration, and the creation of the WTO.

SEBI
SEBI is regulator to control Indian capital market. Since its establishment in 1992, it is
doing hard work for protecting the interests of Indian investors. SEBI gets education from past
cheating with naive investors of India. Now, SEBI is more strict with those who commit frauds in
capital market.
The role of security exchange board of India (SEBI) in regulating Indian capital market is
very important because government of India can only open or take decision to open new stock
exchange in India after getting advice from SEBI. If SEBI thinks that it will be against its rules and
regulations, SEBI can ban on any stock exchange to trade in shares and stocks.
Now, we explain role of SEBI in regulating Indian Capital Market more deeply with following
points:
•
Power to make rules for controlling stock exchange:
•
To provide license to dealers and brokers;
•
To Stop fraud in Capital Market;
•
To Control the Merge, Acquisition and Takeover the companies;
•
To audit the performance of stock market.

		
106

LAW & ECONOMICS

4. LAW OF CONTRACTS - I
INDIAN CONTRACT ACT, 1872
Commencement and applicability:Short Title, Extent and commencement :
•

Prior to this English law of contract was followed in India.

•

It has XI chapters.

•

Law of contract creates jus in personam and not jus in rem.

•

The Indian Contract Act consists of the following two parts:
(a)

General principles of the Law of Contract.

(b)

Special kinds of contracts.

•

The general principles of the Law of Contract are contained in Sections 1 to 75 of
the Indian Contract Act. These principles apply to all kinds of contracts irrespective of
their nature.

•

Special contracts are contained in Sections 124 to 238 of the Indian Contract Act.
These special contracts are Indemnity, Guarantee, Bailment, Pledge and Agency.

Sources of Mercantile Law in India
•

English Mercantile

•

Indian Statutues Law

•

Judicial Decisions

•

Customs and Usages

INDIAN CONTRACT ACT, 1872
The Indian Contract Act 1872 Applicable to whole of India except the state of Jammu &
Kashmir First day of September 1872(1st Sept. 1872)

Contracts as Defined by Eminent Jurists
1.

“Every agreement and promise enforceable at law is a contract.” - Pollock

2.

“A Contract is an agreement between two or more persons which is intended to be
enforceable at law and is contracted by the acceptance by one party of an offer made
to him by the other party to do or abstain from doing some act.” - Halsbury

3.

“A contract is an agreement creating and defining obligation between the parties”
- Salmond
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ESSENTIALS OF A VALID CONTRACT
“All agreements are contracts, if they are made •
by free consent of the parties, competent to contract,
•
for a lawful consideration and
•
with a lawful object, and
•
not hereby expressly declared to be void.” - Sec.10.
Offer + acceptance = Promise
+
consideration
=
Agreement
+
enforceability By Law

Contract
1. Proper offer and proper acceptance with intention to create legal relationship:
Cases:- A and B agree to go to a movie on coming Sunday. A does not turn in resulting in loss
of B’s time B cannot claim any damages from B since the agreement to watch a movie is a
domestic agreement which does not result in a contract.
•

In case of social agreement there is no intention to create legal relationship and there
is no contract (Balfour v. Balfour)

•

In case of commercial agreements, the law presume that the parties had the intention
to create legal relations.

•

[an agreement of a purely domestic or social nature is not a contract ]

2. Lawful consideration :- consideration must not be unlawful, immoral or opposed to
the public policy.
3. Capacity:- The parties to a contract must have capacity (legal ability) to make valid
contract.
Section 11:- of the Indian contract Act specify that every person is competent to contract
provided.
(i)

Is of the age of majority according to the Law which he is subject, and

(ii)

Who is of sound mind and

(iii)

Is not disqualified from contracting by any law to which he is subject.

•

Person of unsound mind can enter into a contract during his lucid interval.

•

An alien enemy, foreign sovereigns and accredited representative of a foreign state.
Insolvents and convicts are not competent to contract.

4. Free consent :- consent of the parties must be genuine consent means agreed upon
samething in the same sense i.e. there should be consensus - ad - idem. A consent is said to be
free when it is not caused by coercion, undue influence, fraud, misrepresentation or mistake.
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5. Lawful object :
The object of agreement should be lawful and legal.
Two persons cannot enter into an agreement to do a criminal act.
Consideration or object of an agreement is unlawful if it
(a)

is forbidden by law; or

(b)

is of such nature that, if permitted, would defeat the provisions of any law; or

(c)

is fraudulent; or

(d)

Involves or implies, injury to person or property of another; or

(e)

Court regards it as immoral, or opposed to public policy.

6. Possibility of performance:
The terms of the agreement should be capable of performance.
An agreements to do act, impossible in itself cannot be enforced.
Example : A agrees to B to discover treasure by magic. The agreement is void because
the act in itself is impossible to be performed from the very beginning.
7. The terms of the agreements are certain or are capable of being made certain [29]
Example : A agreed to pay Rs.5 lakh to B for ultra-modern decoration of his drawing room.
The agreement is void because the meaning of the term “ ultra - modern” is not certain.
8. Not declared Void
The agreement should be such that it should be capable of being enforced by law.
Certain agreements have been expressly declared illegal or void by the law.
9. Necessary legal formalities
A contract may be oral or in writing.
Where a particular type of contract is required by law to be in writing and registered, it must
comply with necessary formalities as to writing, registration and attestation.
If legal formalities are not carried out then the contract is not enforceable by law.
Example : A promise to pay a time-barred debt must be in writing.
•

Agreement is a wider term than contract where as all contracts are agreements. All
agreements are not contracts.

The various agreements may be classified into two categories:
Agreement not enforceable by law / Agreement enforceable by law
All Contracts are Agreements, but all Agreements are not Contracts
Any essential of a valid contract is not available.
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Distinction between Contract & Agreement
1. Section :
2. Definition :

3. Enforceability :
4. Inter-relationship :
5. Scope :

6. Validity :
7. Legal Obligation :

Sec. 2(h)
Sec. 2(e)
A contract is an agreement Every promise or every
enforceable by law.
set of promises forming
consideration for each other is
an agreement.
Every contract is enforceable.
Every
promise
is
not
enforceable.
A
contract
includes
an An agreement does not include
agreement.
a contract.
The scope of a contract is limited, Its scope is relatively wider, as it
as it includes only commercial includes both social agreement
agreements.
and commercial agreements.
Only legal agreements are called
contracts.
Every contract contains a legal
obligation.

An agreement may be both
legal and illegal.
It is not necessary for every
agreement to have legal
obligation.

TYPES OF CONTRACTS :
b.

Unilateral contract
On the Basis of creation
(a) Express contract :- A contract made by word
a.
Express contract
b.
Implied contract
c.
Tacit contract
d.
Quasi contract
e.
E contract
On the Basis of Validity
a.
Valid contract
b.
Void contract
c.
Voidable contract
d.
Unenforceable contract
e.
Illegal contract
On the Basis of execution
a.
Executed contract
b.
Executory contract
c.
Partly executed and party executory
On the Basis of Liability
a.
Bilateral contract
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b.
c.

Unilateral contract
Express contract :- A contract made by word spoken or written. According to sec 9 in
so for as the proposal or acceptance of any promise is made in words, the promise
is said to be express.
Example : A says to B ‘will you purchase my bike for Rs.20,000?” B says to A “Yes”.
(b) Implied contract :- A contract inferred by
•
The conduct of person or
•
The circumstances of the case.
By implied contract means implied by law (i.e.) the law implied a contract through
parties never intended. According to sec 9 in so for as such proposed or acceptance
is made otherwise than in words, the promise is said to be implied. Example: A stops
a taxi by waving his hand and takes his seat. There is an implied contract that A will
pay the prescribed fare.
(c) Tacit contract: 		 A contract is said to be tacit when it has to be inferred from the conduct of the
parties.Example obtaining cash through automatic teller machine, sale by fall hammer
of an auction sale.
(d) Quasi Contracts are contracts which are created Neither by word spoken
Nor written
Nor by the conduct of the parties.
But these are created by the law.
Example :
		 If Mr. A leaves his goods at Mr. B’s shop by mistake, then it is for Mr. B to return
the goods or to compensate the price. In fact, these contracts depend on the principle
that nobody will be allowed to become rich at the expense of the other.
(e) e - Contract: An e - contract is one, which is entered into between two parties via
the 		
internet.

On the basis of validity
(a)	Valid contract:- An agreement which satisfies all the requirements prescribed by
law
On the basis of creation
(b)	Void contract (2(j)):- a contract which ceases to be enforceable by law because
void when of ceased to be enforceable
When both parties to an agreement are:Under a mistake of facts [20]
Consideration or object of an agreement is unlawful [23]
Agreement made without consideration [25]
Agreement in restraint of marriage [26]
Restraint of trade [27]
Restrain legal proceeding [28].
Agreement by wage of wager [30]
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(c) 	Voidable contract 2(i) :- an agreement which is enforceable by law at the option of
one or more the parties but not at the option of the other or others is a voidable
contract.
Result of coercion, undue influence, fraud and misrepresentation.
(d) Unenforceable contract :- where a contract is good in substance but because of
some technical defect i.e. absence in writing barred by imitation etc one or both the
parties cannot sue upon but is described as unenforceable contract.
Example: Writing, registration or stamping.
Example: An agreement which is required to be stamped will be unenforceable if the
same is not stamped at all or is under stamped.
(e) Illegal contract:- It is a contract which the law forbids to be made. All illegal
agreements are void but all void agreements or contracts are not necessary illegal.
Contract that is immoral or opposed to public policy are illegal in nature.
•
Unlike illegal agreements there is no punishment to the parties to a void agreement.
•
Illegal agreements are void from the very beginning but sometimes valid contracts
may subsequently becomes void.

On the basis of execution
(a) Executed contract :- A contract in which both the parties have fulfilled their obligations
under the contract.
Example: A contracts to buy a car from B by paying cash, B instantly delivers his
car.
(b) Executory contract:- A contract in which both the parties have still to fulfilled their
obligations.
Example : D agrees to buy V’s cycle by promising to pay cash on 15th July. V agrees
to deliver the cycle on 20th July.
(c) Partly executed and partly executory:- A contract in which one of the parties has
fulfilled his obligation but the other party is yet to fulfill his obligation.
Example : A sells his car to B and A has delivered the car but B is yet to pay the price.
For A, it is excuted contract whereas it is executory contract on the part of B since the
price is yet to be paid.
On the basis of liability for performance:(a) Bilateral contract:- A contract in which both the parties commit to perform their
respective promises is called a bilateral contract.
Example : A offers to sell his fiat car to B for Rs.1,00,000 on acceptance of A’s offer by B,
there is a promise by A to Sell the car and there is a promise by B to purchase the
car there are two promise.
(b) Unilateral contract:- A unilateral contract is a one sided contract in which only one
party has to perform his promise or obligation party has to perform his promise or
obligation to do or forbear.
Example :- A wants to get his room painted. He offers Rs.500 to B for this purpose B says
to A “ if I have spare time on next Sunday I will paint your room”. There is a promise
by A to pay Rs 500 to B. If B is able to spare time to paint A’s room. However there is
no promise by B to Paint the house. There is only one promise.
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Difference Between Void and Voidable Contract
Matter
Definition

Nature
Rights or remedy
Performance of contract

Reason

Void contract
Voidable contract
It means contract which cease It means an agreement
to be enforceable.
enforceable by law by one or
more parties.
Valid when made subsequently It remains voidable until
becomes unenforceable.
cancelled by party.
No legal remedy.
Aggrieved party has remedy
to cancel the contract.
Party
can’t
demand If aggrieved party does not
performance of contract
cancel it within reasonable
time, performance
Due to change in law or If consent is not obtained
circumstances
freely.
Not available
Can demand in certain cases.

Damages

									

Difference between Void and Illegal Agreement
Matter
What
Effect on collateral transaction
Punishment
Void ab initio

Void agreement
Void agreement is not prohibited
by law.
Enforced
No
May not be void ab initio

Illegal agreement
It is prohibited by law.
Not enforced.
Yes
Always void ab-initio

Contract of record:
It is either a judgment of a court or a Recognizance.
A Judgment is an obligation imposed by a Court upon one or more persons in favour
of another or others. In real sense, it is not a contract, as it is not based upon any agreement
between two parties.
Recognizance is a Bond by which a person undertakes before a Court of Magistrate to
observe some condition e.g. to appear on summons.
Contracts of record derive their binding force from the authority of the Court.
Contract under Seal:
(a)

A contract under Seal is one which derives its binding force from its form alone.

(b)

It is in writing and signed, sealed and delivered by the parties.

(c)

It is also called a Deed or a Specialty contract.
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OFFER
Offer (i.e. Proposal) [section 2(a)] :- When one person signifies to another his willingness
to do or to abstain from doing anything, with a view to obtaining the assent of that other person
either to such act or abstinence, he is said to make a proposal.
To form an agreement, there must be at least two elements - one offer and the other
acceptance. Thus offer is the foundation of any agreement.
The person who makes an offer is called “Offeror” or “ Promisor” and the person to
whom the offer is made is called the “Offeree” or “Promised’.
Example
Mr. A says to Mr. B, “Will you purchase my car for Rs.1,00,000?” In this case, Mr. A is
making an offer to Mr. B. Here A is the offeror and B is the offeree.

Essential elements of an offer:(1) There must be two parties.
(2) The offer must be communicated to the offeree.
(3) The offer must show the willingness of offeror. Mere telling the plan is not offer.
(4) The offer must be made with a view to obtaining the assent of the offeree.
(5) A statement made jokingly does not amount to an offer.
(6) An offer may involve a positive act or abstinence by the offeree.
(7) Mere expression of willingness does not constitute an offer.
A tells B’ that be desires to marry by the end of 2008, if does not constitute an offer of
marriage by A’ to B’ A further adds will you marry me. Then it become offer.

Legal Rules as to valid offer:1. Offer must be communicated to the offeree: The offer is completed only when it has
been communicated to the offeree. Until the offer is communicated, it cannot be accepted. Thus,
an offer accepted without its knowledge, does not confer any legal rights on the acceptor.
Example:
A’s nephew has absconded from his home. He sent his servant to trace his missing nephew.
When the servant had left, A then announced that anybody who discovered the missing
boy, would be given the reward of Rs.500. The servant discovered the missing boy without
knowing the reward. When the servant came to know about the reward, he brought an
action against A to recover the same. But his action failed. It was held that the servant was
not entitled to the reward because he did not know about the offer when he discovered the
missing boy. [Lalman Shukla v. Gauri Datt (1913) All LJ 489]
2. The offer must be certain, definite and not vague, unambiguous and uncertain.
Example:
A offered to sell to B. ‘a hundred tons of oil’. The offer is uncertain as there is nothing to
show what kind of oil is intended to be sold.
3. The offer must be capable of creating legal relation. A social invitation is not create legal
relation.
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Example:
A invited B to a dinner and B accepted the invitation. It is a mere social invitation. And A will
not be liable if he fails to provide dinner to B.
4. Offer may be express and implied
The offer may be express or implied; An offer may be express as well as implied. An offer
which is expressed by words, written or spoken, is called an express offer. The offer which is
expressed by conduct, is called an implied offer [Section 9].
5. Communication of complete offer
Example:
A offered to sell his pen to B for Rs.1,000. B replied, “I am ready to pay Rs.950”. On A’s
refusal to sell at this price, B agreed to pay Rs.1,000. held, there was not contract at
the acceptance to buy it for Rs.950 was a counter offer, i.e. rejection of the offer of A.
Subsequent acceptance to pay Rs.1,000 is a fresh offer from B to which A was not bound
go give his acceptance.
6. Counter offer - A counter offer amounts to rejection of the original offer
7. Cross offer do not conclude a contract
8. An offer must not thrust the burden of acceptance on the offeree.
Example:
A made a contract with B and promised that if he was satisfied as a customer he would
favorably consider his case for the renewal of the contract. The promise is too vague to
create a legal relationship.
•

The acceptance cannot be presumed from silence.

•

Acceptance is valid only if it is communicated to the offeror.

9. Offer must be distinguished from invitation to offer.
Example:
Menu card of restaurant is an invitation to put an offer.
Example:
Price - tags attached with the goods displayed in any showroom or supermarket is also
an invitation to proposal. If the salesman or the cashier does not accept the price, the or
the cashier does not accept the price, the interested buyer cannot compel him to sell, if he
wants to buy it, he must make a proposal.
Example:
Job or tender advertisement inviting applications for a job or inviting tenders is an invitation
to an offer.
Example
Standing Open and Continuous offer
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Counter offer
An advertisement for auction sale is merely an invitation to make an offer and not an offer
for sale. Therefore, an advertisement of an auction can be withdrawn without any notice. The
persons going to the auction cannot claim for loss of time and expenses if the advertisement for
auction is withdrawn.
10. Offeror should have an intention to obtain the consent of the offeree.
11. An answer to a question is not a offer.
Offer
Invitation to offer
•    Show his readiness to enter into a •  Person invites offer to make an offer to him.
contract, it is called as an offer
•   Purpose of entering contract
•  Purpose of enter offer
•   Results in a contract
•  Results in offer.
Example Application filled in by a
prospective applicable to the Institution,
a student seeking admission in
educational Institution.

Example Issue of prospectus by a Company,
an education Institutio

KINDS OF OFFER
1.
Express offer
2.
Implied offer
3.
Specific offer
4.
General offer
5.
Standing Open and Continuous offer
6.
Counter offer
7.
Cross offer
I.

Express offer :-

When the offeror expressly communicate the offer, the offer is said to be an express offer.
The express communication of the offer may be made by:
Spoken word; Written word

II.

Implied offer :-

When the offer is not communicated expressly. An offer may be implied from:- The conduct
of the parties or The circumstances of the case

III.

Specific Offer :It means an offer made in
(a) a particular person or
(b) a group of person: It can be accepted only by that person to whom it is made.
Communication of acceptance is necessary in case of specific offer.
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IV.

General offer :It means on offer which is made to the public in general.
General offer can be accepted by anyone.
If offeree fulfill the term and condition which is given in offer then offer is accepted.
Communication of acceptance is not necessary in case of general offer
Example

Company advertised that a reward of Rs.100 would be given to any person who would
suffer from influenza after using the medicine (Smoke balls) made by the company according to
the printed directions.
One lady, Mrs., Carlill, purchased and used the medicine according to the printed directions
of the company but suffered from influenza, She filed a suit to recover the reward of Rs.100. The
court held that there was a contract as she had accepted a general offer by using the medicine
in the prescribed manner and as such is entitled to recover the reward from the company.
Carlill v Carbilic Smoke Ball Co. 1893

V.

Cross offer :-

When two parties exchange identical offers in ignorance at the time of each other’s offer
the offer’s are called cross offer.
Two cross offer does not conclude a contract. Two offer are said to be cross offer if
1.
They are made by the same parties to one another
2.
Each offer made in ignorance of the offer made by the
3.
The terms and conditions contained in both the offers’ are same.
Example : A offers by a letter to sell 100 tons of steel at Rs.1,000 per ton. On the same
day, B also writes to A offering to buy 100 tons of steel at Rs.1,000 per ton.
When does a contract come into existence: - A contract comes into existence when any
of the parties, accept the cross offer made by the other party.

VI.

Counter offer :-

When the offeree give qualified acceptance of the offer subject to modified and variations
in the terms of original offer. Counter offer amounts to rejection of the original offer.
Legal effect of counter offer:(1) Rejection of original offer
(2) The original offer is lapsed
(3) A counter offer result in a new offer.
In other words an offer made by the offeree in return of the original offer is called as a
counter offer.

Example:
A offered to sell his pen to B for Rs.1,000. B replied, “ I am ready to pay Rs.950.” On A’s
refusal to sell at this price, B agreed to pay Rs.1,000. Held, there was not contract as
the acceptance to buy it for Rs.950 was a counter offer, i.e. rejection of the offer of A.
Subsequent acceptance to pay Rs.1,000 is a fresh offer from B to which A was not bound
to give his acceptance.
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VII. Standing, open and continuous offer :An offer is allowed to remain open for acceptance over a period of time is known as standing,
open or continuous offer. Tender for supply of goods is a kind of standing offer.
Example:
When we ask the newspaper vendor to supply the newspaper daily. In such case, we do
not repeat our offer daily and the newspaper vendor supplies the newspaper to us daily.
The offers of such types are called Standing Offer.

LAPSE OF AN OFFER
An offer should be accepted before it lapses (i.e. comes to an end). An offer may come to
an end in any of the following ways stated in Section 6 of the Indian Contract Act:
1. By communication of notice of revocation: An offer may come to an end by
communication of notice of revocation by the offeror. It may be noted that an offer can be revoked
only before its acceptance is complete for the offeror. In other words, an offeror can revoke his
offer at any time before he becomes bound by it. Thus, the communication of revocation of offer
should reach the offeree before the acceptance is communicated.
2. By lapse of time : Where time is fixed for the acceptance of the offer, and it is not
accepted within the fixed time, the offer comes to an end automatically on the expiry of fixed
time. Where no time for acceptance is prescribed, the offer has to be accepted within reasonable
time. The offer lapses if it is not accepted within that time. The term ‘reasonable time’ will depend
upon the facts and circumstances of each case.
3. By failure to accept condition precedent: Where, the offer requires that some condition
must, be fulfilled before the acceptance of the offer, the offer lapses, if it is accepted without
fulfilling the condition.
4. By the death or insanity of the offeror: Where, the offeror dies or becomes, insane,
the offer comes to an end if the fact of his death or insanity comes to the knowledge of the
acceptor before he makes his acceptance. But if the offer is accepted in ignorance of the fact of
death or insanity of the offeror, the acceptance is valied. This will result in a valid contract, and
legal representatives of the deceased offeror shall be bound by the contract. On the death of
offeree before acceptance, the offer also comes to an end by operation of law.
5. By counter - offer by the offeree: Where, a counter - offer is made by the offeree, and
then the original offer automatically comes to an end, as the counter - offer amounts to rejections
of the original offer.
6. By not accepting the offer, according to the prescribed or usual mode: Where
some manner of acceptance is prescribed in the offer, the offeror can revoke the offer if it is not
accepted according to the prescribed manner.
7. By rejection of offer by the offeree: Where, the offeree rejects the offer, the offer
comes to an end. Once the offeree rejects the offer, he cannot revive the offer by subsequently
attempting to accept it. The rejection of offer may be express or implied.
8. By change in law: Sometimes, there is a change in law which makes the offer illegal or
incapable of performance. In such cases also, the offer comes to an end.
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ACCEPTANCE
Acceptance 2(b):- When the person to whom the proposal is made, signifies his assent
there to , the proposal is said to be accepted.
1. Acceptance must be absolute and unqualified
Example: A offers to sell his house to B for Rs. two lakhs. B accepts the offer and promises
to pay the price in four installments. This is not the acceptance as the acceptance is with variation
in the terms of the offer.
2. Acceptance must be communicated:
Mere mental acceptance is no acceptance, But there is no requirement of communication
of acceptance of general offer.
Example: The manager of Railway Company received a draft agreement relating to the
supply of coal. The manager marked the draft with the words “Approved” and put the same
in the drawer of his table and forgot all about it. Held, there was no contract between the
parties as the acceptance was not communicated. It may however, be pointed out that the
Court construed a conduct to parties as railway company was accepting the supplies of
coal from time to time.
3. Manner of acceptance
General rule say that it must be as per the manner prescribed by offeror. If no mode is
prescribed in which it can be accepted, then it must be in some usual and reasonable manner.
4. If there is deviation in communication of an acceptance of offer, offeror may reject
such acceptance by sending notice within reasonable time. If the offeror doesn’t send notice of
rejection, he accepted acceptance of offer.
Example: A offers B and indicates that the acceptance be given by telegram. B sends his
acceptance by ordinary post. It is a valid acceptance unless A insists for acceptance in the
prescribed manner.
5. Acceptance of offer must be made by offeror.
Example : A applied for the headmastership of a school. He was selected by the appointing
authority but the decision was not communicated to him. However, one of members in his
individual capacity informed him about the selection. Subsequently, the appointing authority
cancelled its decision. A sued the school for breach of contract. The Court rejected the
A’s action and held that there was no notice of acceptance. “Information by unauthorized
person is as insufficient as overhearing from behind the door”.
6. Acceptance must be communicated to offeror
7. Time limit for acceptance
If the offer prescribes the time limit, it must be accepted within specified time.
If the offer does not prescribe the time limit, it must be accepted within reasonable time.
Example : A applied (offered) for shares in a company in early June. The allotment
(Acceptance) was made in late November. A refused to take the shares. Held, A was
entitled to do so as the reasonable time for acceptance had elapsed.
8. Acceptance of offer may be expressly (by words spoken or written); or impliedly (by
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acceptance of consideration); or by performance of conditions (e.g.in case of a general offer)
9. Mere silence is not acceptance of the offer
Example: A offers to B to buy his house for Rs.5 lakhs and writes “If I hear no more about
it within a week, I shall presume the house is mine for Rs.5 lakhs. “B does not respond. Here, no
contract is concluded between A and B.
10. However, following are the two exceptions to the above rule. It means silence amounts
as acceptance of offer.
Where offeree agrees that non - refusal by him within specified time shall amount to
acceptance of offer.
When there is custom or usage of trade which specified that silence shall amount to
acceptance.
11. Acceptance subject to the contract is no acceptance
If the acceptance has been given ‘subject to the contract” or subject to approval by certain
persons, it has no effect at all. Such an acceptance will not create binding contract until a formal
contract is prepared and signed by all the parties.
1. In case of acceptance by post
Where the acceptance is given by post, the communication of acceptance is complete as
against the proposer when the letter of acceptance is posted. Thus, mere posting of letter
of acceptance is sufficient to conclude a contract. However, the letter must be properly
addressed and stamped.
2. Delayed or no delivery of letter
Where the letter of acceptance is posted by the acceptor but it never reaches the offeror,
or it is delayed in transit, it will not affect the validity of acceptance. The offeror is bound by
the acceptance.
3. Acceptance by telephones telex or Fax
If the communication of an acceptance is made by telephone, tele-printer, telex, fax
machines, etc, it completes when the acceptance is received by the offeror. The contract is
concluded as soon as the offeror receives the acceptance.
4. The place of Contract
In case of acceptance by the post, the place where the letter is posted is the place of contract.
Where the acceptance is given by instantaneous means of communication (telephone,
fax, tele-printer, telex etc.), the contract is made at the place where the acceptance is
received,
5. The time of Contract
In case of acceptance by post, the time of posting the letter of acceptance to the time of
contract. But in case of acceptance by instantaneous means of communication, the time
of contract is the time when the offeror gets the communication, the time of contract is the
time when offeror gets the communication of acceptance.
6. Communication of acceptance in case of an agent.
Where the offer has been made through an agent, the communication of acceptance is
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completed when the acceptance is given either to the agent or to the principal. In such a
case, if the agent fails to convey the acceptance received from offeree, still the principal is
bound by the acceptance.
7. Acceptance on loudspeakers
General Rules as to Communication of Acceptance
Acceptance given on loudspeaker is not a valid acceptance.
Particulars
Offer
When Communication is Communication of a proposal is
complete [Sec.4]
complete when it comes to the
knowledge of the person to whom
it is made.

When Revocation can
be made [Sec.5]

Acceptance
As against the offerer/
Proposer: When it is put in a
course of transmission to him
so as to be out of the power of
Example : A proposes by letter, to the Acceptor.
sell his Tonga to B at Rs.10,000. As against the Offeree/
Communication of the proposal Acceptor: When it comes to
is complete when B receives the the knowledge of the Proposer.
(See
separate
question
letter.
above)
Offer/proposal may be revoked at Acceptance may be revoked
any time before the communication at any time before the
of its acceptance is complete, communication of acceptor,
as against the proposer, but not but not afterwards.
afterwards.
Example: T sends to S by

Example: U sends a letter to
Y proposing to sell his land. Y
sends his acceptance by post. U
can revoke the offer at any time
before or at the moment when Y
posts his letter of acceptance, but
not afterwards.
When communication of As against the offeror: When it is
revocation is complete put into a course of transmission
[Sec.4]
to the person to whom it is made,
so as to be out of the power of the
person who makes it.
Example : S proposes to H by
letter. H sends his acceptance
by letter. Suddenly, S sends
a telegram revoking his offer.
Revocation is complete as against
S when the telegram is dispatched;
H’s revocation of acceptance is
complete when S receives such
telegram.

post, an offer to sell his cycle. S
sends his acceptance via post,
S could revoke his acceptance,
upto any time before or at the
moment when he posts his
letter of acceptance, but not
afterwards.
As against the Offeree:
When it comes
knowledge.

to

his

Example : Communication
of revocation is complete
only when H receives the
telegram. When H revokes
his acceptance, it is complete
when he dispatches the
telegram.

Accepted is lighted match, while offer is a train of gun powder- Sir willian Anson
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CAPACITY TO CONTRACT
Parties unable to enter into a contract
1.
Minor
2.
A person of unsound mind, Person disqualified by law
3.
Lunatic Idiot, Drunken and Intoxicated
4.
Alien enemy, Foreign Sovereign, Convict, Corporation and Company Insolvent
1. Who is competent to make a contract:Section 11. Every person is competent to contract who is of age of majority according to
the Law to which he is subject, who is of sound mind and not is disqualified from contracting
by any Law to which he is subject.
Age of majority:- According to section 3 of Indian majority Act-1875 every person
domiciled in India attains majority on the completion of 18 years of age.
Exception: - 21 years- in the following cases.
a.
Where a guardian of a minor’s person or property is appointed under the Guardian
and wards Act, 1890.
b.
Where minor’s property has passed under the superintendence of the court of
wards.

Position of Agreements by Minor:1.	Validity:
- An agreement with a minor is void-ab-initio [Mohoribibee v. Dharmodas Ghose]
Example :
Mr. D, a minor, mortgaged his house for Rs.20000 to a money - lender, but the mortgagee,
i. e. the money - lender, paid him a sum of Rs.8000. Subsequently, the minor sued for setting
aside the mortgage. Held that the contract was void, as Mr. D was minor and therefore he
is not liable to pay anything to the lender.
2.
If a minor has received any benefit under a void contract, he cannot be asked to return the
same.
3.
Fraudulent representation by a minor- no difference in the status of agreement. The contract
remains void.
4.
A minor with the consent of all the partners, be admitted to the benefits of an existing
partnership.
5.
Contracts entered into by minors are void-ab-initio. Hence no specific performance can be
enforced for such contracts.
6.
Minor’s parent/guardians are not liable to a minor’s creditor for the breach of contract by
the minor.
7.
A minor can act as an agent but not personally liable. But he cannot be principal.
8.
A minor cannot become shareholder of a the company except when the shares are fully
paid up and transfer by share.
9.
A minor cannot be adjudicated as insolvent.
10. Can enter into contracts of Apprenticeship, Services, Education, etc:
(a) A minor can enter into contract of apprenticeship, or for training or instruction in a
special art, education, etc.
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11.

12.

(b) These are allowed because it generates benefits to the Minor.
Guarantee for and by minor
A contract of guarantee in favour of a minor is valid. However, a minor cannot be a
surety in a contract of guarantee. This is because, the surety is ultimately liable under a
contract of guarantee whereas a minor can never be held personally liable.
Minor as a trade union member
Any person who has attained the age of fifteen years may be a member of registered trade
union, provided the rules of the trade union allow so. Such a member will enjoy all the rights
of a member.

Contract for the benefit of a minor.
Contract by Guardian
Benefit of a minor by his guardian or manager of his estate.
a.
within the scope of the authority of the guardian.
b.
Is for the benefit of the minor.

Contract for supply of Necessaries.
Example :
Food, clothes, bed, shelter, shoes, medicines and similar other things required for the
maintenance of his life or for the life of his dependents, expenses for instruction in grade
or arts; expenses for moral religions or intellectual education, funeral expenses of his
deceased family members, marriage expenses of a dependent female member in the
family; expenses incurred in the protection of his property or personal liberty, Diwali pooja
expenses, etc.have been held by courts to be necessaries of life. However, the things
like earrings for a male, spectacles for a blind person or a wild animal cannot be
considered as necessaries.
Liability for tort: A minor is liable for a tort, i.e., civil wrong committed by him.
Example :
A, a 14 - year - old boy drives a car carelessly and injures B. He is liable for the accident
i.e., tort.

EXCEPTION

PERSON OF UNSOUND MIND
Lunatic,Idiot ,Drunken and Intoxicated
Person of Unsound Mind
A person who is usually of unsound mind, but occasionally of sound mind can make
a contract when he is of sound mind. Similarly, a person who is usually of sound mind, but
occasionally of unsound mind, may not make a contract when he is of unsound mind.

•

At time of entering into a contract, a person must be of sound mind.
Law presumes that every person is of sound mind unless otherwise it is proved before
court. An agreement by a person of unsound mind is void. The following are categories of
a person considered as person of a unsound mind.
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•

An idiot
An idiot is a person who is congenital (by birth) unsound mind. His incapacity is permanent
and therefore he can never understand contract and make a rational judgment as to its
effects upon his interest. Consequently, the agreement of an idiot is absolutely void ab
initio. He is not personally liable even for the payment of necessaries of life supplied to
him.

•

Delirious persons
A person delirious from fever is also not capable of understanding the nature and implications
of an agreement. Therefore, he cannot enter into a contract so long as delirium lasts.

•

Hypnotized persons

Hypnotism produces temporary incapacity till a person is under the effect of artificial induced
sleep.

•

Mental decay
There may be mental decay or senile mind to old age or poor health. When such person is
not capable of understanding the contract and its effect upon his interest, he cannot enter
into contract.

•

Lunatic is not permanently of unsound mind
He can enter into contract during lucid intervals i.e., during period when he is of sound
mind.
Generally of
Unsound Mind

Occasionally of
Sound Mind

Sound Mind

Unsound Mind

Capacity to Contract
Example
Can enter into a A patient in a lunatic
Contract when he is asylum, who is at
of Sound Mind.
intervals of sound
mind, may contract
during those intervals.
Cannot
make
a A sane man, who is
Contract when he is delirious from fever or
of Unsound Mind.
who is so drunk that
he cannot understand
terms of a contract
or form a judgment,
cannot contract while
such
delirium
or
drunkenness lasts.

• Drunken person
An agreement made by intoxicated person is void.
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PERSON DISQUALIFIED BY LAW
Alien enemy, Foreign Sovereign, Convict, Corporation and Company Insolvent
Person Disqualified by Law
•

Body corporate or company or corporation
Contractual capacity of company is determined by object clause of its memorandum of
association. Any act done in excess of power given is ultra - virus and hence void.

•

Alien enemy
An ‘alien’ is a person who is a foreigner to the land. He may be either an ‘alien friend’ or an
‘alien enemy. If the sovereign or state of the alien is at peace with the country of his stay,
he is an alien friend. And if a war is declared between the two countries he is termed as
an alien enemy.
During the war, contract can be entered into with alien enemy with the permission of central
government.

•

Convict can’t enter into a contract while he is undergoing imprisonment. But he can enter
into a contract with permission of central government while undergoing imprisonment.
After the imprisonment is over, be becomes capable of entering into contract. Thus the
incapacity is only during the period of sentence.

•

Insolvent
When any person is declared as an insolvent, his property vests in receiver and therefore,
he can’t enter into contract relating to his property. Again he becomes capable to enter into
contract when he is discharged by court.

•

Foreign sovereigns, diplomatic staff and representative of foreign staff can enter into
valid contract. However, a suit cannot be filed against them, in the Indian courts without the
prior sanction of the central Government.
Only those persons, who are parties to a contract, can sue and be sued upon the contract.
This Rule is called “Doctrine of privities of contract.” Exception.
Trust:- In case of trust a beneficiary can sue upon the contract.
Example:
Third party to a contract cannot sue or a stranger to a contract cannot sue.
A transferred certain properties to B to be held by him in trust for the benefit of C. In this
case, C although not a party to the trust, can sue for the benefits available to him under
the trust.
This exception to the rule of Privity of Contract has been recognised in a well known case
of khwaja Mohd. Khan v. Hussaini Begum (1910) 32 All 410.
Family settlement / Marriage contract:- In case of family settlement members who were
not originally party to the contract can also sue upon it.
A female member can force a provision for marriage expenses made on partition of HUF.
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Example:
H sued her father - in - law K to recover Rs.15,000 being arrears of allowance called Pin
money payable to her by K under an agreement between K and H’s father, consideration
being H’s marriage to K’s son D. Both H and D were minors at the time of marriage. Held,
the promise can be made enforceable by H.
Provision of marriage expenses of female members of a Joint Hindu Family, entitles the
female member to sue for such expenses on a partition between male members.,
Two brothers, on partition of family joint properties, agreed to invest in equal shares for
their mother’s maintenance. Held, the mother was entitled to require her sons to make the
investment.
Acknowledgement of liability:- Where a person admits his Liability thereafter if he refused
he will be stopped from denying his liability.
Example
X receives money from Y for paying it to Z. X admits the receipt of that amount to Z. Z can
recover the amount from X, even though the money is due from Y.
Assignment of contract. Assignee (the person to whom benefits of contract are assigned)
can enforce upon the contract..
Contract entered into through an agent.
Covenants running with land.
Stranger to consideration:- “Stranger to contract’ must be distinguished from a stranger
to consideration need not necessarily be provided by the promises it may flow from a third
party also such a person is‘ stranger to consideration,.
(Chinnaya Vs Ramayya).

CONSIDERATION
1.

(b)
2.
(a)
(b)
(c)
3.
(i)

(a) Consideration is a quid pro quo i,e something in return it may be (i)
some benefit right, interest, loss or profit that may accrue to one party or,
(ii) some forbearance, detriment, loss or responsibility suffered on undertaken
by the other party [currie V mussa]
According to Sir Frederick Pollock, “consideration is the price for which the promise
of the other is bought and the promise thus given for value is enforceable.
Definition [Sec 2(d)]:- when at the desire of the Promisor, the promise of any other
person.
has done or abstained from doing, or [Past consideration]
does or abstains from doing, or [Present consideration]
promises to do or abstain from doing something [Future consideration] such act or
abstinence or promise is called a consideration for the promise.
Example
‘P’ agrees to sell his car to ‘Q’ for Rs.50,000 Here ‘Q’s Promise to pay Rs50,000 is the
consideration for P’s promise and ‘P’s promise to sell the car is the consideration for
‘Q’s promise to pay Rs.50,000.
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(ii)

‘A’ promises his debtor ‘B’ not to file a suit against him for one year on ‘A’s agreeing
to pay him Rs.10,000 more. Here the abstinence of ‘A’ is the consideration for ‘B’s
Promise to pay.

1. Consideration must move at the desire of the promisor.
D constructed a market at the instance of District collector. Occupants of shops promised to
pay D a commission on articles sold through their shops. Held, there was no consideration
because money was not spent by Plaintiff at the request of the Defendants, but at instance of
a third person viz. the Collector and, thus the contract was void. Durga Prasad v. Baldeo
2.
Consideration may move from the promisee or any other person who is not a
party to the contract. [Chinnaya’s Vs Ramayya]
A owed Rs.20,000 to B. A persuaded C to sign a Pro Note in favour of B. C promised B that
he would pay the amount. On faith of promise by C, B credited the amount to A’s account.
Held, the discharge of A’s account was consideration for C’s promise. National Bank of
Upper India v. Bansidhar

3.

Consideration may be Past, Present, Future:
Under English law, Past consideration is no consideration.
Present consideration :- cash sale
Future or executory consideration:- A Promises to B to deliver him 100 bags of sugar at a
future date . B promise to pay first on delivery.

4.
Consideration should be real and not illusory. Illusory consideration renders
the transaction void consideration, is not valid if it is.
(i)
Physically impossible
(ii) Legally not permissible
(iii) Uncertain
(iv) illusory (fulfillment of a pre existing obligation)
5.

Must be legal:Consideration must not be unlawful, immoral or opposed to public policy.

6.

Consideration need not be adequate. A contract is not void merely because of
the fact that the consideration is inadequate. The law simply requires that contract should
be supported by consideration. So long as consideration exists and it is of some value,
courts are not required to consider its adequacy.

Example:
A agreed to sell a watch worth Rs.500 for Rs.20, A’s consent to the agreement was freely
given. The consideration, though inadequate will not affect the validity of the contract.
However, the inadequacy of the consideration can be considered in order to know whether
the consent of the promisor was free or not. [Section 25 Explanation II]

7.

The performance of an act what one is legally bound to perform is not
consideration for the contract mean’s something other than the promisor’s existing
obligation A contract not supported by consideration is void.
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Exceptions to the Rule “No consideration. No contract”.
1.	Written and registered agreements arising out of love and affection:- [25 (1)]
•
Expressed in writing and registered under law for the time being in force for registration
of document
•
Natural love and affection
•
Between parties standing in a near relation to each other
Example:
An elder brother, on account of natural love and affection, promised to pay the debts
of his younger brother. Agreement was put to writing and registered. Held, agreement
was valid.
Exception: Rajlukhy Dabee Vs Bhootnath Mukharjee
Example:
A Hindu husband by a registered document, after referring to quarrels and
disagreements between himself and his wife, promised to pay his wife a sum of
money for her maintenance and separate residence. Held that the promise was
unenforceable since natural love and affection was missing.
2.

Promise to compensate [25(2)]
•
Promise to compensate wholly or in part
•
Who has already voluntarily done something for the promisor
Ex. Nudo Pacto non oritur action, i,e, an agreement without consideration is void.
Something which the promisor was legally compellable to do.
Example :A finds B’s purse and give to him. B Promise to give A Rs.500. This is a valid
contract.

3.

Promise to pay a time - barred debt. [Sec 25(3)]
•
A debt barred by limitation can not recovered. Hence, a promise to pay such a debt
is without any consideration.
•
Can be enforced only when - in writing and sighed by Debtor or his authorized
agent.
Examples
A owes B Rs.10,000 but the debt is barred by Limitation Act. A signs a written promise
to pay B Rs.8,000 on account of debt. This is a valid contract.

4.

Completed gift- gift do not require any consideration.

5.

Agency (185) - According to the Indian contract Act. No consideration is necessary to
create an agency.

6.

Bailment (148)- consideration is not necessary to effect a valid bailment of goods. It is
Called Gratuitous Bailment.

7.

Remission (63).

8.

Charity - If a person promises to contribute to charity and on this faith the promises
undertakes a liability to the extent not exceeding the promised subscription, the contract
shall be valid.
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FREE CONSENT
Free consent
•

Consent is said to be free when it is not caused by [ Section 14]
(a) coercion [Section 15]
(b) Undue influence [Section 16]
(c) Fraud [Section 17]
(d) Misrepresentation [ Section 18]
(e) Mistake [Section 20, 21,22]

Effect of absence of Free Consent :If consent is through coercion, undue influence, fraud , Misrepresentation the contract is
voidable at the option of party whose consent was not free [19, 19A]
(a) Committing any act which is forbidden by the IPC
(b) Threatening to commit any act which is forbidden by the IPC.
(c) Unlawful detaining of any property or
(d) Threatening to detain any property.

Essential elements of coercion
Above four [a - d]
(e) coercion need not necessarily proceed from party to contract.
(f)
Coercion need not necessarily be directed against the other contracting party.
(g) It is immaterial whether the IPC is or is not in force at the time or at the place where
the coercion is employed [Bay of Bengal caption]

Effect of threat to file a suit:A threat to file a suit (whether civil or criminal) does not amount to coercion unless the suit
is on false charge. Threat to file a suit on false charge is an act forbidden by the IPC and thus will
amount to an act of coercion.

UNDUE INFLUENCE [SECTION 16]
No. Presumption of Domination of will:Effect of Threat to commit suicide:- Threat to commit suicide amounted to coercion and
the release deed was example discussed in class.
Therefore voidable. [Chikham Ammiraju v seshama]

Duress V Coercion
English Law - Duress does not include detaining of property or threat to detain property.
- Duress can be employed only by a party to the contract or his agent.
Effect:- when coercion is employed to obtain the consent of a party the contract is voidable
at the option of the party where consent was obtained by coercion.
A threat to strike by employees in support of their demands is not regarded as coercion.
This is because the threat to strike is not an offence under the I.P.C. it is a right given under the
Industrial Disputes Act.
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Detaining property under mortgage: Detention of property by a mortgagee until the payment
of loan does not amount to coercion.
Meaning of undue influence :- dominating the will of the other person to obtain an unfair
advantages over the others.
(a) Where the relation subsisting between the parties must be such that one party is in
position to dominate the will of the other.
(b) The dominant party use his position.
(c) Obtain an unfair advantage over the other .

Presumption of domination of will:Circumstances
Examples
Where he holds a real or apparent authority Master and servant, parent and child, Income
over the other
Tax officer and assesses, principal and a
Temporary Teacher.
Where he stands in a Trust fiduciary (benefit) Trustee and beneficiary Spiritual Guru and his
relation to the other
disciples, solicitors and clients. Guardian and
wards.
Mental Capacity of a person is temporarily or Relationship between medical attendant and
permanent effected by reason of age, illness ward.
or mental or bodily distress

Effect of undue Influence:-[Section 19A]
When consent to an agreement is caused by undue influence, the contract is voidable at
the option of the party whose consent was so caused.
Burden of Proof:- A contract is presumed to be induced by undue influence if the following
two condition:•
A party has the position to dominate the will of the others
•
The transaction is unconscionable (unreasonable)
In such a case dominant party is under the burden to prove that undue influence was not
employed.
[Unconscionable transactions:- if transaction appears to unreasonable the dominant
party to prove that there is no undue influence. ]
•
Any other transaction:- weaker party to prove the influence was employed]
Where some transaction is entered into in the ordinary course of business, but due to
certain contingencies, one party is able to make the other party agree to certain terms and
conditions then it is not undue influence.
Example:
A applies to a banker for a loan at a time when there is stringency in the money market.
The banker declines to make the loan except at an unusually high rate of interest. A accepts the
loan on these terms. This is a transaction in the ordinary course of business, and the contract is
not induced by undue influence.
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A spiritual guru induced his chela to donate all his property to the ashram and said that
in return of it, he will certainly get salvation. The chela did the same. Held, that this is a case, of
undue influence so it becomes void.
Induced by undue influence
Burden of Proof - Full disclosure is made to pardanashin women
Pardanashin Women - Understand the contract
- Receipt of competent independent advice .
•
Dominant party - full disclosure
•
Price was adequate
•
Receipt of competent independent advice before entering into contract - weaker
party.

Rebutting presumption:Contract with Pardanashin woman;Undue influence Vs Coercion
Similarities: - Voidable at the option of aggrieved party:Coercion (15)
Meaning - using or threat to use physical
force
Obtain the consent of party (intention)
Punishment under IPC
Parties - Stranger
Relationship - Immaterial
Voidable at the option of aggrieved party
Benefit - Back

Undue Influence (16)
use of moral force

Involves
(mental
pressure)
Obtain an unfair advantage (intention)
Not criminally liable
Between the parties to the contract
One party dominate the other party
Voidable or court set aside
Benefit - order of court - Back

FRAUD (17)
• The term fraud means to make representation of facts made willfully with a view to
deceive the other party.
• Sec.17- fraud means any act committed by a party to a contract or with his connivance or
by his agent with intent to deceive another party there to or his agent or to induce to enter into
contract.

Essentials of fraud :(a) By a party to the contract
(b) There must be representation - [an opinion a statement of expression - does not
fraud]
(c) The representation must be false.
(d) Before conclusion of contract.
(e) The misrepresentation must be made willfully.
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(f)
(g)
(h)

The misrepresentation must be made with a view to deceive the other party.
The other party must have actually been deceived.
The other party have suffered a loss.

Fraud - definition include
•
The suggestion, as to fact, of that which is not true by one who does not believe it to
be true.
•
The active concealment of a fact by one having knowledge or belief of the fact.
Ex. A furniture dealer conceals the crakes in furniture by polish work.
•
A promise made without any intention of performing it.
•
Any other act fitted to deceive.
Effect of Fraud:•
Any such act or omission as the law specially declared to be fraudulent.
Ex:- T bought a cannon from H. It was defective, but H had plugged it. T did not
examine the cannon, but it burst when he used it. Held as the plug had not
deceived T, he was liable to pay for the cannon.
Ex.: Where the representation was true at the time of when it was made but becomes
untrue before the contract is entered into and this fact is known to the party who
made the representation. If must be corrected. If it is not so corrected it will
amount to be fraud.
When the silence amount to fraud:(a)

General rule:- Mere (only) Silence as to facts likely to affect the willingness of a person
to enter into a contract is not fraud where the circumstances of the case are such that
regarding being had to them. It is duty of the person keeping silence to speak. Such duty
arises in the following two cases.
(1)

Duty to speak exists where the parties stand in a fiduciary relationship, e.g.
father and son, guardian and ward, trustee and beneficiary etc. or where contract is a
contract of ubberima fidei (requiring utmost good faith), e.g. contracts of insurance.
Ex.:- A sells by auction to B a horse which A knows to be unsound. B’ is A’s daughter
and has just come of age. Here the relation between the parties would make it A’s
duty to tell B, the horse is unsound.

(2)

When silence itself equivalent to speech. B says to A “ if you do not deny it I shall
assume that the horse is sound”. A say nothing - A’s silence equivalent to speech. A
can held liable to fraud.

Half Truth is worse than a blatant: - Example - company pay dividend - in class room]
Sec. 19: A contract induced by fraud is voidable at the option of the party defrauded. Till
the exercise of such option, the Contract is valid.
1.

Rescinds of contract

2.

Right to insist upon performance

3.

Right to claim damages - if he suffered loss.
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Exception : The contract is not voidable in the following cases.
•
When the party whose consent was caused by silence amount to fraud and he has
the means of discovering the truth with ordinary diligence.
•
When the party give the consent in ignorance of fraud.
•
When the party after become aware of fraud takes a benefit.
•
When the parties can’t be restored to their original position.
•
Where interests of third parties intervene before the contract is avoided.

MISREPRESENTATION (SECTION 18)
Misrepresentation is when a party (person) asserts something which is not true though he
believes is to be true. In other words misrepresentation is a false representation made innocently.
An agreement is said to be influenced by misrepresentation if all the following conditions are
satisfied.
(a)

The party makes a representation of a fact [The representation by a stranger (By
anyone with his connivance or by agent) to the contract does not affect the validity of
the contract.

(b)

The misrepresentation was made innocently i.e. it was not made with a view to
deceive the other party.

(c)

The other party has actually acted believing the misrepresentation to be true.

Misrepresentation include:-

		

•

Unjustified statement of facts - positive assertion - Believe true really not true no
basis misrepresentation

•

Breach of duty.

•

Inducing other to make mistake as to qualify or nature of subject matter.

(1)

Right to Rescind contract:-

Can’t do

		

•

Discovering the truth with ordinary diligence.

•

Give consent in ignorance of misrepresentation

•

Become aware of misrepresentation, takes a benefit

•

Where an innocent third party before the contract is rescinds acquires consideration
some interest in the property passing under the contract.

•

Where the parties can’t be restored to their original position.

(2)

Right to insist upon performance.

		

Ex.:- Unlike Fraud he cannot sue for damage.

		
133

LAW OF CONTRACTS - I

Fraud (17)
Misrepresentation (18)
meaning :- wrongful representation is made Meaning - innocently without any intention to
Willfully to deceive the party.
Deceive the other party.
Knowledge of falsehood.

The person making the wrong statement

The person making the wrong statement does believes it to be true.
not believe it to be true.
Right to claim damage
Means of discovering of truth

Can’t claim damage

In case of fraud the contract is voidable even In case of misrepresentation the contract is
though the aggrieved party had the means of not voidable if the aggrieved party had the
discovering the truth with ordinary diligence. means of discovering the truth with ordinary
diligence....
Exception :- Silence

MISTAKE
Mistake Erroneous Belief about some facts
Mistake of Fact Mistake of Law [21]
Unilateral [22] Bilateral [20] Mistake of Indian Mistake of foreign Law
One party Under Both parties under
Mistake of fact Mistake of facts the contract is valid same as mistake fact
The contract is valid the contract is void
[Not voidable and void] Both parties under mistake
Exception: - Where contract is not valid (void)

1.

Identity of persons contract with
Ex.:- A woman, falsely misrepresenting herself to be wife of a well known Baron obtained
two pearl necklaces from a firm of jewelers on the pretext of showing them to her
husband before buying. She pledged them with a broker who took them in good faith.
Held that there was no contract between jeweler and woman and even an innocent
buyer or a broker did not get a good title. Broker must return necklaces to jeweler.
Jeweler intended to deal not with her but with quite a different person, i.e., wife of a
Baron.

2.

As the nature of the contract
Ex.:- Illiterate man sign Bill of exchanges by means of false, representation that it was a
mere guarantee. It was held that he was not liable for bill of exchange because never
intended to sign the bill of exchange

Bilateral Mistakes:Subject matter Possibility
Existence Quantity Quality Prices Identity Title Legal Physical
(a)

It is forbidden by law - law would also include the rules regulations, notifications etc. or
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issued under the authority given by a statute.
Ex.:- A sold liquor without license to B. The sale is unlawful as the sale of liquor without
license is forbidden by the law, i.e., The Excise Act. Hence, A cannot recover the
price.
Ex.:- a Hindu already married and his wife alive entered into a marriage agreement with Y
an unmarried girl. The agreement is void because the second marriage is forbidden
by Hindu Law.

(b)

If it defeats the Provisions of any Law.
- not directly prohibited by any Law
Ex.:- A’s estate is sold for arrears of revenue under the provision defaulter is prohibited
from purchasing the estate upon an understanding with A becomes the purchaser
and agrees to convey the estate to A . Upon receiving from him the price which B has
paid. The agreement is void.

(c)

If it is Fraudulent
Ex.:- Object or consideration of an agreement is fraudulent. An agreement with such an
object or consideration is unlawful and void.

(d)

If it involves or Implies injury to a person or property of another.
Ex. :- Where it create injury to a person or to the property of another. An agreement with
such an object or consideration is unlawful and void.

(e)

If the court regards it as immoral.
•
X gave Rs. 10,000 to Y a married woman to obtain a divorce from her husband. X
agrees to marry when divorce taken. X would not recover the amt.
1.
Partially unlawful Object or consideration [Sec. 24]: An Agreement is void if (a) any part of a single consideration for one or more objects is unlawful; or
(b) any one or any part of one of several consideration for a single object, is unlawful.
2.
Example: B is a licensed manufacturer of permitted chemicals. A promise B to
supervise B’s business and combine it with the production of some contraband items
together with the permitted items. B promises to pay A, Salary of Rs.10,000 p.m.
Agreement is void, object of A’s promise and consideration for B’s promise being
partially unlawful.
3.
Lawful Consideration enforceable: When there are several distinct promises made
for one and the same consideration and one or more of them are of such nature that
law will not enforce it, only such of the promises as are unlawful cannot be enforced.
Other which are lawful, can be enforced.
4.
Test of Severability:
(a) If illegal part cannot be severed from legal part of a covenant, contract is altogether
void.
(b) If it is possible to severe them, whether the illegality be due to Statute or Common
Law, bad part alone may be rejected and good retained.
In case of pre - existing civil liability, the dropping of criminal proceedings need
not necessarily be a consideration for the agreement to satisfy that liability. Union
Carbide Corpn. v. UOI
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EVERY AGREEMENT OF WHICH THE OBJECT OR
CONSIDERATION IS UNLAWFUL IS VOID [SEC 23]
Illegal agreement - Void - ab - initio
Punishable by the criminal Law of the country or by any special legislation regulation effect
of illegal agreement.
Collateral transactions - illegal
No action can be taken for the recovery of money paid or property transferred.
If illegal part can’t be separated from the legal part.
Whole agreement is altogether illegal. [Sec.57]
If separated
Legal part - enforces illegal part - reject.
Reciprocal promises - In respect of reciprocal promises the agreement as to illegal promise
is void.

Agreement opposed to public policy:Alternative promises: where in alternative promises one part is illegal, only the legal part
can be enforced. [Sec. 58]

Champerty & Maintenance :
2 (g) - Void agreement is an agreement which is not enforceable by Law - void - ab - inito.
(1) Agreement by or with person incompetent to contract [10, 11]
(2) Agreement entered into through a mutual mistake [20]
(3) Object or consideration - unlawful [23]
(4) Consideration or object partially, unlawful [24]
(5) Without consideration [25]
(6) Restraint of marriage [26]
(7) Restraint of trade [27]
(8) Legal proceeding [28]
(9) Consideration identified [29]
(10) Wagering agreement [30]
(11) Impossible agreement [56]
(12) An agreement to enter into an agreement in the future.
Every agreement in restraint of marriage of any person other than a minor, is void, Any
restraint of marriage whether total or partial is opposed to public policy.
Ex. A promised to marry else except Mr. B, and in default pay her a sum of Rs.1,00,000. A
married someone else and B sued A for recovery of the sum. Held, the contract was in restraint
of marriage, and as such void.
Ex. The consideration under a Sale Deed was for marriage expenses of a minor girl aged
12.

Held the sale was a void transaction being opposed to public policy.
		
136

LAW OF CONTRACTS - I

Ex. Two co-widows - agreement - if one of them remarried - she should forfeit her eight to
her share in the deceased husband’s property was not void because no restraint was imposed
upon either of the two widows from remarrying.
Ex. Wife to divorce herself and to claim maintenance from the husband on his marrying
a second wife was not void because no restraint was imposed upon husband from marrying a
second wife.
Every agreement by which anyone is restrained from exercising a Lawful profession, trade
or business of any kind is void .

Burden for Proof :Party supporting the contract:- must show that the restraint is reasonably necessary to
protect public interest. Party challenging the contract:- restraints is injurious to the public.
Ex. : In Patna, 29 out of 30 manufacturers of combs agreed with R to supply combs only to
him and not to anyone else. Under the agreements R was free to reject the goods if he found no
market for them. Held, the agreement amounted to restraint of trade and void.

VOID AGREEMENT
Agreement in Restraint of marriage [26]
Agreement in Restraint of trade [27]
Exception to Sec. 27
(1) Sale of goodwill: - Seller of goodwill of a business may agree with the buyer to
restrain from carrying on business.
(a) Must relate to same business
(b) Restriction shall apply within specified Local limits.
(c) Restriction shall apply within a reasonable time period
(d) The specified local limits - depends on nature of business.
(a) Restriction on existing partner [11(2)]
Not carry on business other than business of the firm till he is partner.
(b) Restriction on outgoing partner [36]
Not carry on a similar business after retirement
Local limits + specified period - local limit - nature of business
(c) Sec. 54: Upon or in anticipation of dissolution of Firm. Partners may agree that some
or all of them will not carry on business similar to that of the Firm within specified
periods or local limits.
(d) Sec. 55(2) : Partner may agree with due buyers of Goodwill, not to use the Firm
name or carry on Firm’s business or solicit clients of the Firm.
(e) Sec. 55(3): Upon sale of Firm’s Goodwill, a partner may agree that he will not carry
on any business similar to Firm’s within specified periods or local limits.
Exception under judicial interpretations :(a) Trade combination.
•
Traders may form associations among them to regulate the business or to fix prices.
•
Such agreement like opening and closing of business venture, licensing of traders,
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•

supervision and control of dealers, etc. are valid even if they are in restraint of trade.
But, a Combination that tends to create monopoly; or when two enter into an
agreement to avoid competition, they are against public policy and hence void.

(b) Sale dealing agreement: - Agreements to deal in the products of a single
manufacturer or to sell the whole produce to a single dealer are valid if their terms are
reasonable.
Ex.: (Discuss in class)
Agreement - buyer of goods for Delhi market not to sell them in Chennai is valid.
•
Not to sell to any other firm - valid.

(c)

Service agreement.
•
Agreement: Employers may enter into agreements with employees - (i) not to engage
in other work during the tenure of his employment; or (ii) not to engage in similar work
after his termination.
•
During Employment: The first restraint is always valid, e.g. doctors may be paid non
practicing allowances to avoid practicing when they are employed in a hospital.
•
After termination of service: The second restraint is valid only if it is to protect the
trade interests of the employer. It may be imposed to prevent the outgoing employee
from using trade secrets he had learnt during his tenure, to the detriment of his
previous employer.
•
Valid Agreements : Requiring employees to serve the organization for a few
years after training leaving; or execution of a bond requiring employees leaving the
organization to pay compensation to the employer are valid.
•
Use of Personal Skills: The employer cannot prevent the employees from using
his personal skills and knowledge to his benefit; e.g. an employer cannot restrain an
employee to act in theatre plays or in performing an art.

Agreement restricting enforcement of rights:
An agreement by which any party is restricted absolutely from enforcing his legal rights
under any contract is void.
Agreements Limiting period of limitation:- An agreement which limits the time within which
an action may be brought is void.
A partial restrain is not void, eg.
Ex. 1: A clause in a contract that any dispute arising between the parties shall be subject
to jurisdiction of a court at a particular place only, is valid.
Ex. 2: An agreement is not void merely because if provides that any dispute arising between
two or more person shall be referred to arbitration.
That has arises.
Which may arise
Which has already arisen?
Ex. 3: An agreement not to go in appeal to higher court against the judgment of a lower
court not amount to restraint of legal proceeding.
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1.

2.

An agreement is called an uncertain agreement when the meaning of that agreement
is not certain or capable of being certain. Such agreements are declared void u/s
29.
Areas of uncertainty: Uncertainty may relate to - (a) Subject Matter of Contract; or (b)
Terms of contract.
(a) Subject Matter: There may be uncertainty as regards - (i) existence; (ii) quantity
(iii) quality; (iv) price; or (v) title to the subject matter.
(b) Terms of Contract: There may be uncertainty as regards - (i) existence (ii)
quality; (iv) price; or (v) title and other terms in the contract.

Example:
1.
A says to B “I shall sell my house; will you buy?” A says, “Yes, I shall buy”. Due to
uncertainty of price, the agreement is void and unenforceable. There is no binding
contract.
2.
A agreed to pay a certain sum, when he was able to pay. Held, the agreement was
void for uncertainty.
3.
D agrees to sell his white horse, for Rs.5,000 or Rs.10,000. - void.

AGREEMENT IN RESTRAINT OF LEGAL PROCEEDINGS [28]
An agreement the meaning of which is not certain (Sec 29):
An agreement between two persons under which money or money’s worth is payable by
one person to another on the happen or non happening of a future uncertain event is called a
wagering agreement.
X promise to pay Rs. 1000 to Y if it is rained on a particular day, and Y promise to pay
Rs.1000 to X if it did not.
Wagering agreement is promise to give money or money’s worth upon the determination
of uncertain event.- Sir Willian Anson.
(1) There must be a promise to pay money or money’s worth
(2) Performance of a promise must depend upon determination of uncertain event. It
might have already happened but the parties are not aware about it.
(3) Mutual chances of Gains or Loss.
(4) Neither party to have control over the events
(5) Neither party should have any other interest in event.
(6) One party is to win and one party is to lose.
Ex. 1:- Agreement to settle the difference between the contract price and market price of
certain goods or shares on a particular day.
Ex. 2: A lottery is wagering agreement. Therefore, an agreement to buy and sell lottery
tickets is a wagering agreement. Section 294 - A of the Indian Penal Code declares
that drawing of lottery is an offence. However, the government may authorize lotteries.
The persons authorized to conduct lotteries are exempt from the punishment. But,
the lotteries still remain a wagering transaction.
Ex. 3: However, if the crossword puzzle prizes depend upon sameness of the competitor’s
solution with a previously prepared solution kept with the organizer or newspaper
editor, is a lottery and, therefore, a wagering transaction.
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Ex. 4: However, when any transaction in any commodity or in shares with an intention of
paying or getting difference in price, the agreement is a wager.
•
Prize in terms of Prize competition Act, 1955 not exceeding Rs.1000 is not wagering
agreement.
•
Horse race [500] - An agreement to contribute a plate or prize.

WAGERING AGREEMENT [30] :Agreement not held as wagers:Essential elements of wagering agreements
•

Contract of insurance utmost in good faith eg. Favour in public policy.

•

Share market transaction A commercial transaction should always be distinguished
from a pure speculative transaction. A commercial transaction is done with an intention
of delivery of goods (commodity or security) and payment of price. Therefore, it is not
wagering agreement.

•

Crossword competition involving skill for its solution. If skill plays an important role in
the result of a competition and prize depend upon the result, the competition is not
Involve applications of skill and prizes are awarded to the participants on the basis
of merit of their solutions and not on chance. Therefore, such competitions are valid
and are not wagers.

•

Athletic Competitions also fall in the category of games of skill. Therefore, these are
also not wagers.

Example:
A and B, two wrestlers, agreed to enter into a wrestling contest in Ahmedabad on a certain
day. They further agreed that a party failing to appear on the fixed day was to forfeit
Rs.500 and the winning party will receive a sum of Rs.1,000. Held, it was not a
wagering agreement.
•

Contribution to chit fund is not wager - contributions made by the members are
refunded by draw of lots.

•

Agreement is void.

•

No suit can be filed for any recovery of the amount won on any wager.

•

It is not illegal. Any agreement collateral to wagering agreement is valid.

•

However, it is illegal in state of Maharashtra and Gujarat.

•

Agreement which is prohibited by law is illegal agreement. Example Agreement to
commit crime.

•

Effects of illegal agreement:
It is always void.
Any collateral transaction to illegal agreement is also void.
No action is allowed on illegal agreement.
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Meaning
One in another
Reason
Punishment
Void - ab - initio

Void Agreement
Not enforceable by Law
All void agreement is not illegal
10,29,56
Not liable to punished
A valid - collateral - is not void

Illegal agreement
Forbidden by any law
All illegal agreement are void
Against the provisions of law
Party are criminally liable
Illegal, collateral - illegal

CONTINGENT CONTRACT
A ‘contingent contract’ is a contract, to do or not to do something. If some event, collateral
to such contract does or does not happen
•
A contract to pay B Rs.10,000 if B house is burnt.
•
A promise to pay B Rs.1,00,000 if a certain, ship does not return within a year.
Essential features of a contingent contract :(a) It is a contract to do or not to do something
(b) Dependent on happening or non happening of an event
(c) Such on event is a collateral event (i.e. it is collateral) to the contract i.e. the event
must not depend upon the mere will of party.
(d) The event is uncertain
CONTINGENT UPON
1.
Happening of Uncertain Future Even [Sec. 32].
2.
Non - Happening of Uncertain Future Event [Sec. 33]
3.
Future conduct of a living person [Sec. 34]
4.
Happening of Specified Uncertain Event within Fixed time [Sec.35] [
5.
Non happening of Specified Uncertain Event within Fixed Time [Sec.36]
(1) Contracts contingent upon the happing of an event enforced - such event has
happened [32]
Void - such event because impossible [happening of such event]
Ex.:- A contract to pay B a sum of money when B marries he dies without being married
to B contract - void
(2) Non happening of a future event:- [33]
Enforced :- when the happening of such events becomes impossible.
Void:- such event has happened.
Ex.:- A agrees to pay B sum of money if a certain ship does not return. This ship is sunk.
The contract can be enforced when the ship sinks.
Happening of Uncertain Future Event
Future conduct of a living person
Non - Happening of Uncertain Future Event
Non - Happening of Specified Uncertain Event within Fixed Time
Happening of Specified Uncertain Event within Fixed time
Impossible Events
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Rules regarding contingent contract.
(3)	Happening of an event within a specified time [35]
Enforce :- when such event has happened within the specific time.
Void :- When the happening of such event because impossible before the expiry of specified
time.

When such event has not happened within specified time.
A promise to pay B sum of money if a certain ship return within a Year
Enforce :- ship returns within the year .
Void :- If the ship is burnt within the year / not come within the year.

(4)

Non - happening of an event within a fixed time [35]

Enforce :- When the happening of such event because impossible before the expiry of
specified time.
•

When such event has not happened within the specified time.

Void:- When such event has happened within the specified period.

(5)

Future conduct of a living person. [34]
Enforced:- When such person acts in the manner as desired in the contract.

Void :- When such person does anything which makes the desired future conduct of such
person - impossible - dependent upon certain contingency.
A agrees to pay B a sum of money if B marries C . C married D. The marriage of B to C
must now considered impossible, although it is possible that D may die any that C may
afterwards marry B.

(6)

Impossible events [36]
•

Such an agreement can not be enforced since it is void whether the impossibility of
the event was known to the parties or not is immaterial.
A agrees to pay B Rs.1,000 if two parallel straight lines should enclose a space.
Agreements are void.
A agrees to pay B Rs.1,000 if B will marry A’s daughter C and C was dead at the time
of the agreement. Agreement is void.
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Wagering agreement
Not defined u/s 30

Contingent agreement
Defined o/s 31

2. Meaning

Promise to give money or
money’s worth upon the
determinative of an uncertain
event.

To do or not to do something
if some event. Collateral to
such contract does or does
not happen.

3. Nature of uncertain event

Contingent nature

Not be a wagering nature

4. Void / valid.

Void

Valid

5. Interest

No other interest in the subject
matter of the agreement except
within of loss of wagering
amt. A wagering agreement
is essentially of a contingent
nature. Consists of reciprocal
promises futures event is the
sole determine factor

Have real interest outcome
of the uncertain gain. A
contingent contract the not be
a wagering nature. Not consist
a reciprocal promises future
event is fully collateral.

1. Defined

Sec 37:- That the parties to a contract must either perform or offer to perform, their
respective promises unless such performance is dispensed with or excused under the
provisions of contract Act, or of any other law.

Performance: - Two types
1.
Actual performance - actually performed - liability of such a party comes to an end.
2.

Attempted performance or tender of performance refusal to accept offer of performance
by promise [38]

Promisor eperformanc of Offer promisee accept not Does attempted performance
Promisor is not responsible for non performance and they can sue the promisee for breach
of contract - nor he (promisor) thereby lose his rights under the contract.
A. Tender or offer of performance to be valid must satisfy the following conditions:(i)

It must be unconditional
Ex :- ‘X’ offers to ‘Y’ the principal amount of the loan. This is not a valid tender since
the whole amount of principal and interest is not offered.

(ii)

It must be made at a proper time and place.
Ex:- If the promisor wants to deliver the goods at 1 am. This is not a valid tender
unless it was so agreed;

(iii)

Reasonable opportunity to examine goods.
Ex:- Delivery of something to the promisee by the promisor. Promisee must have
reasonable opportunity of inspection.

(iv)

It must be for the whole obligation :- goods and amount.
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Ex:- ‘X’ a debtor, offer’s to pay ‘Y’ the debt due in installments and tenders the first
installment. This is not a valid tender minor deviation - not invalid [Behari lal v ram
gulam]
(v)

It must be made to the promisee or his duly authorized agent.

(vi)

Ex:- It must be person who is willing to perform his part of performance.
In case of payment of money, tender must be of the exact amount due and it must be
in the legal tender.

PERFORMANCE
Essential of Valid tender
Unconditional
At a proper place
For whole obligation
Of exact amount and in legal tender money
At proper time
Reasonable opportunity to Promisee
Tender or offer of performance to be valid must satisfy the following conditions:(i)

It must be unconditional
Ex :- ‘X’ offers to ‘Y’ the principal amount of the loan. This is not a valid tender since
the whole amount of principal and interest is not offered.

(ii)

It must be made at a proper time and place.
Ex:- If the promisor wants to deliver the goods at 1 am. This is not a valid tender
unless it was so agreed;

(iii)

Reasonable opportunity to examine goods.
Ex:- Delivery of something to the promisee by the promisor promisee must have
reasonable opportunity of inspection.

(iv)

It must be for the whole obligation :- goods and amount.
Ex:- ‘X’ a debtor, offer’s to pay ‘Y’ the debt due in installments and tenders the first
installment. This is not a valid tender minor deviation - not invalid [Behari lal v ram
gulam]

(v)

It must be made to the promisee or his duly authorized agent.
Ex:- It must be person who is willing to perform his part of performance.

(vi)

In case of payment of money, tender must be of the exact amount due and it must be
in the legal tender.
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Who can demand performance
[who will perform the contract ]
1.

Promisor himself :- include personal skill, taste or art work.
Ex:- ‘A’ promises to paint a picture for ‘B’ as this promise involves personal skill of ‘A’.
It must be performed by ‘A’.

2.

Promisor or agent :- [does not involves personal skill]

3.

Legal Representative:- [does not involve personal skill and taste]

Type of Tender
Tender of goods and services
When a promisor offers to delivery of goods or service to the promisee, it is said to be
tender of goods or services, if promisee does not accept a valid tender, It has the following
effects:
(i)

The promisor is not responsible for non - performance of the contract.

(ii)

The promisor is discharged from his obligation under the contract. Therefore, he
need not offer again.

(iii)

He does not loose his right under the contract. Therefore, he can sue the
promise.

•

Tender of money

Tender of money is an offer to make payment. In case a valid tender of money is not
accepted, it will have the following effects:
(i)

The offeror is not discharged from his obligation to pay the amount.

(ii)

The offeror is discharged from his liability for payment of interest from the date of the
tender of money.

Person by whom promise is to be performed Sec 40.
1.

Promisor himself :- include personal skill, taste or art work.
Ex:- ‘A’ promises to paint a picture for ‘B’ as this promise involves personal skill of ‘A’.
If must be performed by ‘A’.

2.

Promisor or agent :- [does not involves personal skill]

3.

Legal Representative:- [does not involve personal skill and taste]

Performance of Joint Promises:4.

Third person [Sec 41] :- Acceptance of promise from the third party:-

If the promisor accepts performance of a contract by a third party, he can’t after wards
enforce the performance against the promisor although the promisor had neither authorized not
ratified the act of the third party.
[In other meaning once the promisee accepts the performe from a third person, he cannot
compel the promisor to perform the contract again]
Two or more person make a promise
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•

Performed by all the joint promisor [42]

•

All the joint promisor - liable

•

Thus in India the liability of joint promisors is joint as well as several.

In England, however the liability of the joint promisors is only joint and not several and accordingly
all the joint promisors must be sued jointly.
•
1.
2.

3.

Liability of joint promisor [43]
Liability - joint as well as several [unless express A + B + C 900 D. D may compel
either A, B or C or any of two of them or all of them.
Where a joint promisor has been compelled to perform the whole promise, be may
compel every other joint promisor to contribute equally with himself to the performance
of the promise (unless a contrary intention appears from the contract).
C - 9000 - D A + B - C
3000 3000
If any one of the joint promisors make default in such contribution, the remaining joint
promisors must bear the loss arising from such default in equal shares
A + B + C - 9000 (A) - Insolvent
B + C = 4500 + 4500 = 9000

Sec 44:- Release of one joint promisor :Where one of the joint promisors is released other joint promisors shall continue to be
liable. [In English law if one joint promisor - discharge then all the joint promisors discharge]

Sec 45:Rights to claim performance of joint [Devolution of joint rights]
1.
During their joint lives - all the joint promisors .
2.
After the death of any of them - The representative of such deceased promise jointly
with the surging promise
3.
With the representatives of all jointly.
Ex:- ‘A’ in consideration of Rs 50,000 lent to him by ‘B’ and ‘ C’ promises ‘B’ and ‘C’
jointly to replace them that sum with interest on a day specifies.
•
‘B’ dies. The right to claim performance rests with ‘B’ representatives jointly with
‘c’ during ‘C’ life.
•
And after ‘C’s death with the representatives of ‘B’ and ‘C’ jointly .
1.
No time is specified for performance [Sec 46]
•
Time of performance is not specified + promisor agreed to perform without, a
demand from the promisee the performance must be made within a reasonable
time. Reasonable time - in each particulars case - a question of fact.
2.
Time specified but hour not mentioned [47].
Time of performance specified + promisor agreed to perform without application by
the promisee
•
Performance must perform on the day fixed during the usual business hours
and at the place at which the promise ought to be performed.
3.	Where Time is fixed and application to be made [48]
•
Proper place and within the usual hour of business
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4.

5.

•
Promisee to apply for performance
Performance of promise where no place is specified and no application is to be
made by the promise [49]
•
It is the duty of the promisor to apply to the promisee to appoint a reasonable
place for the performance and perform it at such appointed place.
Performance in manner or at time prescribed or sanctioned by promise [50]
•
In such prescribed manner and
•
Prescribed time
Ex:- ‘A’ desires ‘B’ who owes him Rs 10,000 to send him a promissory note for Rs
10,000 by Post. The debt is discharged as soon as ‘B’ puts into the post a letter
containing the promissory note duly addressed to ‘A’.

Reciprocal Promise :Promises which form the consideration or part of consideration for each other as called
reciprocal promises.
1.
Mutual and Independent:- Such promises all to be performed by each party
independently without waiting for the other party to perform his promise can’t excuse
himself on the ground of non-performance by the default party.
Y - Price - non Payment
X - goods delivered
2.
Mutual and Dependent:- Sue damage . The performance of promise by one party
depended on the prior performance of the promise by other party.
[The party at fault becomes liable to pay compensation to the other party may sustain by
the non performance of the contract - [54]
3.
Mutual and concurrent: - when reciprocal promises are to be performed
simultaneously a promisor need not perform his part unless the promisee is ready
and willing to perform [51]

TIME, PLACE AND MANNER OF PERFORMANCE[46-50]
PERFORMANCE OF RECIPROCAL PROMISES
Order of performance of reciprocal promises [52]
•
Where the order in which reciprocal promises one to be performed is expressly fixed
by the contract - they must be performed in that order.
•
Order is not expressly fixed - nature of transaction requires
Ex :- ‘A’ and ‘B’ contract that ‘A’ shall build a house for ‘B’ at a fixed price ‘A’ promise
to build the house must be performed before its promise to pay for it.
Sec 53 :- One party preventing - voidable at the option of the other party so
prevented.
• Compensation for loss
Sec 54 :- Legal and illegal
Legal - valid, illegal - void
Sec 58:- alternative promise, one branch being illegal legal branch alone can be
enforced.
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A - B - 1000 rupees
Deliver - rice + smuggled goods
Where time is essence - the concerned parties must perform their respective promises
within the specified time.
Time are fact :- time is specified for the performance of the contract is not by itself
sufficient to prove that time is essence of the contract.
• Intention of the parties.

TIME IS GENERALLY CONSIDERED TO BE THE ESSENCE OF THE CONTRACT :(a) where the parties have expressly agreed to treat as the essence of the contract.
(b) Delay operates as an injury to the party and
(c) Nature and necessities of the contracts requires it to be performed within the specified
time. Delivery of the goods - considered - essence of the contract payment of the
price - No
[However in case of sale and purchase of an immoral property, the time is presumed
to not the essence of the contract]
Time is essence of the contract - party fails to perform
In time - the contract becomes voidable at the option the other party.
Time is not essence - only claim damages for delay in performance

TIME AS THE ESSENCE OF THE CONTRACT (SEC 55):Assignment of contract :(a) By - operation of law
•
Death
•
Insolvency
(b) By an act of parties
Assignment is a made of transferring rights.
Assignment personanothererestandrightstranferint
Rules regarding assignment
(a) The liabilities or obligations under a contract can’t be assigned
(b) The rights and benefits under a contract which not of a personal nature can be
assigned.
(c) An actionable claim can always be assigned
Meaning
Time
Voluntary Act
Written document
Scope

Succession
Assignment
Deceased person - Legal Person - another person
represent
On the death of a person
During the life time of a
person
Not voluntary automatic by Voluntary
operation of law
Not required
Required assignment deed
Liability and rights
Rights
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•
Appropriation means application of payments - The question of appropriation of
payments arises when a debtor owes several debts to the same creditor and make a payment
that is not sufficient to discharge the whole indebtness.

1.

Appropriation of Payments
Sometimes, a debtor owes several distinct debts to the same creditor and he makes a
payment which is insufficient to satisfy all the debts. In such a case, a question arises as
to which particular debt the payment is to be appropriated. Section 59 to 61 of the Act
lay down following rules as to appropriation of payments which provide an answer to this
question.
•
Appropriation as per express instructions

Every debtor who owes several debts to a creditor has a right to instruct his creditor to
which particular debt, the payment is to be appropriated or adjusted. Therefore, where the debtor
expressly states that the payment is to be applied to the discharge of a particular debt, the
payment must be applied accordingly.
Example : A owes B three distinct debts of Rs.2,000, 3,000 and 5,000. A sends Rs.5,000
and instructs B that the payment should be appropriated against the third debt. He is bound to
appropriate the payment against the third debt only.
Appropriation of Payments :- [ Sec 59 - 61]
2.
Application of payment where debt to be discharged is not indicated [60]
If section 60 is attracted, the creditor shall have the discretion to apply such payment
for any lawful debt which is due to him from the person making the payment.

3.

Example: A owes to B, among other debts, the sum of Rs.520. B writes to A and
demands payment of this sum. A sends to B Rs.520. This payment is to be applied to
the discharge of the debt of which B had demanded payment.
Application of payment where neither party appropriates [61]
The payment shall be applied in discharge of the debts in order of time whether they
are or are not based by the limitation Act 1963, if the debt are of equal standing (i.e.
payable on the same date) the payment shall be applied in discharge of each of
these debt proportionately.
•
First interest then principle
•
Director of payer not receiver.
•
Right primary of the debtor
[whatever is paid, paid according to the intention of paying it]
• [Quickquid soivitur , sovitur secundum modem solventies]
Example: A owes B, the following debts:
Amount of Positions of the debt
Rs.2,000 Time barred
Rs.1,000 Time barred
Rs.2,000 Due on 10th June
Rs.3,000 Due on 20th September

A sends Rs. 1,500 in the month of June. He neither expressly intimates nor circumstance
of the case imply as to which debt the amount is to be applied. Moreover, B also does not
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appropriate the payment at his own discretion. Therefore, the payment will be appropriated in
order of time. However, here in this case two debts are of equal standing. The payment will,
therefore, be appropriated in order of time but to all equal standing debts. In this case, Rs.1,500
will be appropriated towards the first two debts of equal standing proportionately, i.e. in the ratio
of 2:1.

Discharge by performance
Discharge of a contract means termination of contractual relation between the parties to a
contract in other words a contract is discharged when the rights and obligations created by it are
extinguished (i.e. comes to an end).Fulfillment of obligations by a party to the contract within the
time and in the manner prescribed in the contract.
(a) Actual performance - no party remains liable under the contract. Both the parties
performed.
(b) Attempted performance or tender.:- Promisor offers to perform his obligation
under the contract but the promise refuses to accept the performance. It is called as
attempted performance or tender of performance
•
But the contract is not discharged.

DISCHARGE OF A CONTRACT
Mode of discharge of contract
1.

By performance
•
Actual
•
Attempted
By impossibility of performance
By lapse of Time
By breach of contract
•
Actual
•
Anticipatory

2.

By mutual agreement
(By implied consent)
1.
Novation - Sec 62
2.
Rescission - Sec 62
3.
Alteration - Sec 62
4.
Remission - Sec 63
5.
Waiver
6.
Merger

3.

By Operation of law
1.
Death
2.
Merger
3.
Insolvency
4.
Unauthorized alteration
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4.

Discharge by mutual agreement
(a)

Novation [Sec 62] - Novation means substitution of a new contract in the place of
the original contract new contract entered into in consideration of discharge of the old
contract. The new contract may be.
•

Between the same parties (by change in the terms and condition)

•

Between different parties (the term and condition remains same or changed)

Following conditions are satisfied :(1)

All the parties must consent to novation

(2)

The novation must take place before the breach of original contract.

(3)

The new contract must be valid and enforceable.

Example:
A owes B Rs.50,000. A enters into an agreements with B and gives B a mortgage of his
estate for Rs.40,000 in place of the debt of Rs.50,000. (Between same parties)
A owes money Rs.50,000 to B under a contract. It is agreed between A, B & C that B shall
henceforth accept C as his Debtor instead of A for the same amount. Old debt of A is
discharged, and a new debt from C to B is contracted. (Among different parties)
(b)

Rescission [62]:- Rescission means cancellation of the contract by any party or all
the parties to a contract. X promises Y to sell and deliver 100 bales of cotton on 1st
oct at his go down and Y promises to pay for goods on 1st Nov. X does not supply the
goods. Y may rescind the contract.

(c)

Alteration [62] :- Alteration means a change in one or more of the terms of a contracts
with mutual consent of parties the parties of new contracts remains the same.
Ex:- X Promises to sell and delivers 100 bales of cotton on 1st oct. and Y promises
to pay for goods on 1st Nov. Afterwards X and Y mutually decide that the goods shall
be delivered in five equal installments at is godown . Here original contract has been
discharged and a new contract has come into effect.

(d)

Remission [63]:- Remission means accepting a lesser consideration than agreed
in the contract. No consideration is necessary for remission. Remission takes place
when a Promisee(a)

dispense with (wholly or part) the performance of a promise made to him.

(b)

Extends the time for performance due by the promisors

(c)

Accept a lesser sum instead of sum due under the contract

(d)

Accept any other consideration that agreed in the contract

•

A promise to paint a pictured for B. B after words for him to do so. A is no longer
bound to perform the promise.
(e)	Waiver:- Intentional relinquishment of a night under the contract.
Discharge by operation of law
(f) Merger :- conversion of an inferior right into a superior right is called as merger.
(Inferior right end)
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Basis
1. Meaning

2. Change in parties

3. New Contract

4. Performance

Novation
Alteration
It is substitution of an existing It is alteration to some of the
contract with new one.
terms and conditions of the
original Contract.
It is made by - (a) change in Terms of the contract may be
the terms of the contract or altered by mutual agreements
(b) change in the Contracting by the same contracting
Parties.
parties. So, there is no change
in the parties.
A New Contract comes into
existence in place of the old
one.
Old contract need not be
performed New contract must
be performed.

It is not essential to substitute
a new contract in place of the
old contract.
Old contract as per the altered
terms shall be performed.

Discharge by operation of law
(a) Death :- involving the personal skill or ability, knowledge of the deceased party one
discharged automatically. In other contract the rights and liability passed to legal
representative.
Example : A promises to perform a dance in B’s theatre. A dies. The contract comes
to an end.
(b) Insolvency:- when a person is declared insolvent. He is discharged from his liability
up to the date of insolvency.
Example: A contracts to sell 100 bags of sugar to B. Due to heavy loss by a major
fire which leaves nothing to sell, A applies for insolvency and is adjudged insolvent.
Contract is discharged.
(c) By unauthorized material alteration - without the approval of other party - comes
to an end - nature of contract substance or legal effect.
Example : A agrees upon a Promissory Note to pay Rs.5,000 to B. B alters the
amount as Rs.50,000. A is liable to pay only Rs.5,000.
(d) Merger: When an inferior right accruing to a party in a contract mergers into a
superior right accruing to the same party, then the contract conferring inferior right is
discharged.
Example: A took a land on lease from B. Subsequently, A purchases that land. A
becomes owner of the land and ownership rights being superior to rights of a lessee,
the earlier contract of lease stands terminated.
5.

Rights and liabilities vest in the same person:
Where the rights and liabilities under a Contract vest in the same person, the contract is
discharged.
Example: A Bill of Exchange which was accepted by A, reaches A’s hands after being
negotiated and endorsed through 4 other parties. The contract is discharged.
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Discharge by Lapse of time
Where a party fails to take action against the other party within the time prescribe under the
limitation Act, 1963. All his rights to come end. Recover a debt - 3 Years recover an immovable
property - 12 years
Ex.:- On 1st July 20X1 X sold goods to Y to Rs 1,00,000 and Y had made no payment till
August 20X4. state the legal position on 1st Aug 20X4
(a) If no. credit period allowed Ans.
(b) If 2 month credit period allowed.

Failure of a party to perform his part of contract
(a) Anticipatory Breach of contract :- Anticipatory breach of contract occurs when the
part declares his intention of not performing the contract before the performance is
due .
(i)
Express repudiation: - 5 agrees to supply B 100 tunes of specified category
of iron on 15.01.2006 on 31.12.2005. 5 express his unwillingness to supply the
iron to B.
(ii) Party disables himself: - Implied by conduct.
Ex.:- A agrees to sell his fiat car to B on 15.01.2006 on 31.12.05 A sells his fiat
car to T.
(b) Actual Breach of contract :- If party fails or neglects or refuses to perform his
obligation on the due date of performance or during performance. It is called as
actual breach.
During performance - party has performed a part of the contract.
Consequences of Breach of contract:- The aggrieved party (i.e. the party not at face it ) is
discharged from his obligation and get rights to proceed against the party at fault. The various
remedial available to an aggrieved party.
(a) Effect of Initial Impossibility
(b) Effect of supervening. Impossibility
(a) Initial Impossibility - at the time of making contract
•
Both parties know - put life into dead body - void .
•
Both don’t know - void.
•
One know - compensate to other party
(b) Effect of super vanity Impossibility:•
Where an act becomes impossible after the contract is made - void
•
Becomes unlawful, beyond the control of promisor - void
•
Promisor alone knows about the Impossibility - compensate loss.
•
When an agreement is discovered to be void or where a contract becomes
void
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DISCHARGE BY BREACH OF CONTRACT
Remedies for Breach of contract.
Remedy means course of action available to an aggrieved party when other party breaches
the contract.
1.
Rescission of contract
2.
Suit for damage
3.
Suit for specific performance
4.
Suit for Injunction
5.
Quantum Meruit

Cases when a contract is discharged on the group of super vent Impossible
(a) Distraction of subject matter - Failure of the ultimate purpose of contract - king
coronate process.
(b) Death of personal Incapacity
(c) Declaration of war
(d) Change of Law
(e) Non existence or Non occurrence of a particular state of thing necessary for
performance.
No Super Impossibility - does not become void
•
Difficulty of performance - coal - transport
•
Commercial Impossibility
•
Default of a third party
•
Strikes, knockout and civil disturbance.
•
Partial Impossibility - coronation of king and to sailing around the lake by boat.
RESCISSION OF CONTRACT - SEC 39
SUIT FOR DAMAGES
Remedies for Breach of contract
5.
Quantum Merit
4.
Suit for Injunction
Remedy means course of action available to an aggrieved party when other party breaches
the contract.
•
It means right to party to cancel contract.
•
In case of breach of contract, other party may rescind contract.

Effect of Rescission of Contract
•
Aggrieved party is not required to perform his part of obligation under contract.
•
Aggrieved party claims compensation for any loss.
•
Party is liable to restore benefit, if any.
When can Court Grant Rescind Contract?
Court can rescind the contract in the following situation:
•
Contract is voidable.
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•
•
•
•

Contract is unlawful.
It means monetary compensation allowed for loss.
Purpose is to compensate aggrieved party and not to punish party as fault.
In India, rules relating to damages are based on English judgment of Hadley vs
baxendale.

The facts of case were - H’s mill was stopped due to the breakdown of the shaft. He
delivered the shaft to common carrier to repair it and agree to pay certain sum of repair it and
agree to pay certain sum of money for doing this work. H has informed to B that delay would
result into loss of profit. B delivered the shaft after reasonable time after repair. H filed suit for
loss of profit. It was held that B is not liable for loss of profit. The court laid down rule that damage
can be recovered if party has breach of contract.
1.
Rescission of contract
2.
Suit for damage
3.
Suit for specific performance

REMEDIES FOR THE BREACH OF CONTRACT
The following are the different kinds of damages:

•

Ordinary damages

These are the damages which are payable for the loss arising naturally and directly as
result of breach of contract. It is also known as proximate damage or natural damage.

•

Special damages

These are damages which are payable for loss arising due to some special circumstances.
It can be recovered only if special circumstances which result in special loss in case of breach
of contract and party have notice of such damage.
Example: A sends sample of his products for exhibition to an agent of a railway company
for carriage to “New Delhi” for an exhibition. The consignment note stated: “Must be at New Delhi,
Monday Certain.” Due to negligence of the company, the goods reached only after the exhibition
was over. Held, the company was liable for the loss caused by late arrival of the products because
the company’s agent was aware of the special circumstances.

•

Exemplary or punitive or vindictive damages

These damages are allowed not to compensate party but as mean of punishment to
defaulting party. The court may award these damages in the case of:
Breach of contract to marry - loss based on mental injury.
Wrongful dishonor of cheque - smaller amount, larger the damage.

•

Nominal damages

Where party suffers no loss, the court may allow nominal damages simply to establish that
party has proved his case and won. Nominal damage is very small in amount.

•

Damages for inconvenience

If party has suffered physical inconvenience, discomfort for mental agony as result of
breach of contract, party can recover the damage for such inconvenience.
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Example: A photographer agreed to take photographs at a wedding ceremony but failed to
do so. The bride brought an action for the breach of contract. Held, she was entitled to damages
for her injured feelings.

•

Liquidated damages and penalty

Party may specify amount at the time of entering into contract. The amount so specified
may be (a) liquidated damage, or (b) penalty.
If specified sum represent, fair and genuine pre - estimate damages likely to result due to
breach, it is called liquidated damage.
But if specified sum is disproportionate to the damages, it is called as penalty.
As regard the payment of liquidated damages and penalty court can’t’ increase amount of
damages beyond the amount specified in the contract.

KINDS OF DAMAGES
Example : A gives B, a bond for the repayment of Rs.1,000 with interest at 12 per cent, at
the end of six months, with a stipulation that, in case of default, the interest shall be payable at
the rate of 75 per cent, from the date of default. This is a stipulation by way of penalty, and B is
only entitled to recover from A such compensation as the Court considers reasonable.

•

Forfeiture of security deposit
Any clause in contract entitling the aggrieved party to forfeit security deposit in the nature
of penalty and court may award reasonable compensation.

•

Payment of interest
It is permissible.
If interest is in nature of penalty, court may grant relief.
If no rate of interest is specified in contract party shall be liable to pay as per the law
in force or as per custom or usage of trade.

•

Cost of suit or decree
The court has also discretion to award cost of suit for damages in addition to the damages
for breach of contract.
It means, demanding an order from court that promise agreed in contract shall be carried
out.

SUIT FOR SPECIFIC PERFORMANCE
•

When is specific performance allowed?
Where actual damages arising from breach is not measurable.
Where monetary compensation is not adequate remedy.

•

When specific performance is not allowed?
When damages are an adequate remedy.
Where performance of contract requires numbers of minute details and therefore not
possible for court to supervise.
Where contract is of personal in nature.
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Where contract made by company beyond its power. (ultra - vires)
Where one party to contract is minor
Example : A agree to sell B, an artist painting for Rs.30,000. Later on, he refused to sell it.
Here B can file suit against A for specific performance of the contract.
•

It means stay order granted by court. This order prohibits a person to do particular act.

•

Where there is breach of contract by one party and order, of specific performance is not
granted by court, injunction may be granted.
Example: Film actress agreed to act exclusively for W for a year and for no one else.
During the year she contracted to act for Z.

SUIT FOR INJUNCTION
It means stay order granted by court. This order prohibits a person to do particular
act.
Where there is breach of contract by one party and order, of specific performance is not
granted by court, injunction may be granted.
Example: Film actress agreed to act exclusively for W for a year and for no one else.
During the year she contracted to act for Z.

QUASI CONTRACT
[Contracts implied in law or implied contract]
It means a contract which lacks one or more of the essentials of a contract.
Quasi contract are declared by law as valid contracts on the basis of principles of equity
i.e. no person shall be allowed to enrich himself at the expense of another the legal obligations
of parties remains same.

Nature of Quasi contracts:(a)

A quasi contract does not arise from any formal agreement but is imposed by law.

(b)

Every quasi contract based upon the principle of equity and good conscience.

(c)

A quasi contract is always a right to money and generally though not always to a
liquidated sum of money.

(d)

A suit for its breach may be filed in the same way as in case of a complete contract.

(e)

The right grouted to a party under a quasi contract is not available to him against the
whole world but against particular person(s) only.

(f)

A suit for breach of a quasi contract may be filed in the same way as in case of an
ordinary contract

(g)

Although there is no contract between the parties under a quasi contracts, yet they
are put in the same position as if he were a contract between them .
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Provisions relating to various quasi contracts are contained in section 68 to sec 72
of the contract Act, 1872.
Sec. 68
Supply
Necessaries

Sec. 69
Sec. 70
Sec. 71
of Reimbursement Obligation to pay Responsibility of
of money due
for benefit out of Finder of Goods
non-gratuitous
act

Sec.72
Person receiving
goods are money
by mistake

Sec. 68:
If a person, incapable of entering into a contract, or anyone whom he is legally bound to
support, is supplied by another person, with necessaries suited to his condition in life, the person
who has furnished such supplies is entitled to be reimbursed from the property of such incapable
person.

1.

Meaning of Necessaries:
(a) Necessaries normally include articles required to maintain a particular person in the
state, degree and station in life in which he is.
(b) They are essentials to run a life.
(c) An item will not be considered necessary, if a person already has sufficient supply of
things of such kind.
(d) Necessaries include Services rendered to a person.
(e) What constitutes necessaries depends on the circumstances of each case.

2.

Only property liable: person not liable:
(a) It is only the property (movable and immovable) of the incapable person they shall be
liable.
(b) He cannot be held liable personally.
(c) Where he doesn’t own any property, nothing shall be payable.

3.

Example:
(i)
A supplies B, a lunatic, with necessaries suitable to his condition in life. A is entitled
to be reimbursed from B’s property.
(ii) A who supplies the wife and children of B, a lunatic, with necessaries suitable to their
condition in life, is entitled to be reimbursed from B’s Property.

Payment By a person who is interested in a transaction [69]
Condition of section [69]
Sec. 69 : A person, who is interested in the payment of money and pays such money,
which another is bound by low to pay, is entitled to be reimbursed by the other.
(a) One party is legally bound to make a payment
(b) Some other persons make such payment
(c) The person making such payment is not legally bound to make such payment
(d) The person making such payment is interested in paying such amount

Legal effect of sec 69.:If all the conditions of sec 69 are satisfy the person who is interested in paying such
amount shall be entitled to recover the payment made by him.
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Ex.:- The goods belonging to A were wrongfully attached in order to realize arrears of
Government revenue due by G. A paid the amount to save the goods from sale at was held that
A was entitled to recover the amount from G.

Obligation of person enjoying benefit of non-gratuitous act [70]
Conditions of section 70.
Sec.70 : Where a person, lawfully does anything for another person, or delivers anything to
him; not intending to do so gratuitously, and such other person enjoys the benefits thereof, then
he is bound to make compensation to the other in respect of, or to restore the thing so done or
delivered.
(a) A person has lawfully done something for another person or delivered something to
another person.
(b) Such person must have acted voluntarily and non - gratuitously.
(c) The other person has enjoyed the benefit of the act done for him or the thing delivered
to him.

Legal effect of sec 70.
•
If the conditions of sec70 are satisfied, there will be quasi contract between the
parties.
•
Consequently, the party who has done something or delivered a thing shall be entitled
to recover its value from the person who obtained the benefit of the same.
Ex.:- A a trades man leaves goods at B’s house by mistake, B treat the goods as his
own, He is bound to pay A for them.
•
A saves B’s property from fire. A is not entitled to compensation from B if the
circumstances show that be intended to act gratuitously.
GENERAL PRINCIPLES OF SPECIFIC RELIEF
Specific Relief or Specific Performance/Meaning Scope of the Specific Relief Act
THE OBJECT OF Specific Relief Act, 1963 is to provide remedies and reliefs for the
violation of legal rights. Specific Relief Act deals with large number of remedial aspects of law.
A mere declaration of rights and duties is not sufficient to give protection to life or property.
There should be appropriate legal mechanism which can hold the persons to enforce their rights.
Specific Relief Act was enacted to provide reliefs in cases relating to contracts, tort and other
cases. Specific Relief Act was enacted to provide reliefs in cases relating to contracts, tort and
other cases. Specific Relief Act, 1877 was amended as Specific Relief Act, 1963 by Parliament
of India and came into force on March 1, 1964. Specific Relief Act, 1963 applies to the whole of
India except the State of J&K.
According to Section 4, specific relief can be granted only for the purpose of enforcing
individual civil right and not for enforcing a penal law. The act provides the following reliefs:
1.
Recovery of possession of immovable and movable property;
2.
Specific performance of contracts; Section 9-25
3.
Rectification of Instruments; Section 26
4.
Rescission of Contract Section; 27-30
5.
Cancellation of Instruments; Section 31-33
6.
Declaratory decrees; Section 34-35
7.
Preventive relief or injunctions; Section 36-42
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In Adhunik Steels Ltd. v. Orissa Manganese and Minerals (P) Ltd., (2007) 7 SCC 125
the Supreme Court stated that injunction by way of specific relief is covered by the Specific
Relief Act, 1963. The Court further explained the nature and scope of various kinds of remedies
available to the breach of contract.
In Sita Ram & Others v. Radhey Shyam AIR 2008 SC 143
The Court held that any person seeking benefit of the specific performance of contract
must not be a non-guilty party.

Recovery of Possession of Property Section 5-8
RECOVERY OF POSSESSION of specific immovable property: Section 5 and 6: According
to Section 5 a person with a “better title’ is “entitled to possession’ on the basis of ownership
or possession. A person can bring an action for recovery of possession of specific immovable
property as per the manner (Institution of Suit and execution of decreee under Order 21, Rule
35 and 36) prescribed by the Code of Civil Procedure 1908.
Illustration: If A enters into peaceful possession of land claiming it as his own although
he might have no title to it, still he can sue such person who has forcibly removed him from
possession and who has no better title to it, because A although he has no legal title as owner,
has atleast a possessory title. The burden of proof is on the plaintiff to prove that he has a better
title (Annapoorani Ammal v. G. Thangapalam (1989) 3 SCC 287)

Essentials
1.
Defendant must possess a specific movable property.
2.
He must not be the owner.
3.
The plaintiff must be entitled to immediate possession.
4.
Property must be capable of being seized and delivered.
5.
Recovery of possession must be made in the same manner provided in C.P.C
In PratapraiN. Kothari v. John Brganza AIR 1999 SC 1666 the defend Defendant was in
the possession of an immovable property for a very long and continuous possession. It was held
that such person can protect his possessroy right by applying an injunction against any person in
the world except the true owner. Such true owner can get back his possession only by restoring
to the due process of law.
In Adapa Tatarao v. Chamantula Mahalakshmi 2006 the Court held that the plaintiff is
not entitled for recovery of possession and perpetual injunction at the same time and in the same
claim.

Suits by Person Dispossessed of Immovable Property
Section 6
SECTION 6 IS ENACTED with an object that ‘a person in the possession of specific
immovable property can be dispossessed only by filing a regular suit in a regular Civil Court
by the person whose possession is valid’. Thus a trespasser cannot recover possession under
the section. Possession is nine points in law. Thus possession confers good title against all
the persons in the world except the real owner. The civil suit for recovery of possession must
be brought within 6 months, from the date of dispossession. The real owner is entitled only for
re-possession of the property but not mesne profits. The relief provided under this section is
summary remedy.
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In S.R. Ejaz v. T.N. Handloom Weavers Co-op. Society Ltd. (2002) 3 SCC 137 The
tenant proved that he was disposed and kept the matter pending for a long period. The
Supreme Court held that it was wrongful because it had defeated the very purpose of the
summary remedy.

Essentials
1.
Possession of plaintiff must be valid, at the time of dis-possession.
2.
Plaintiff must have been disposed of immovable property.
3.
To dispossession must not have been made as per law.
4.
Recovery suit must have been filed within six months.
5.
Suit for recovery of possess cannot be filed against Govt.
6.
No appeal or review is allowed from any order or decree.
7.
Process of recovery must be as per C.P.C
In Saraswathi v. S. Ganapathy AIR 2001 SC 1844 The Appellant and respondent
had purchased land in adjacent survey numbers. The Appellant encroached into the land of
respondens and was in the possession of more than what was purchased. The Appellant filed
a suit to claim possession of property, which they had never purchased under sale deed. The
Supreme Court therefore held that the appellant was not entitled for possession of property
therefore the appeal was dismissed.

Recovery of Specific movable property:
Section 7 deals with recovery of specific movable property. It provides that a person is
entitled to the possession of specific movable property may recover it in the manner provided by
the Code of Civil Procedure 1908. The burden of proof was on the plaintiff to prove his case. He
cannot take advantage of the weakness of the defendant’s case.

Essentials
1.
The plaintiff must have right to possession.
2.
The property must be specific movable property.
3.
Specific movable property must be seized and delivered.
4.
Recovry suit must be made within three years
5.
Specific property must have been wrongfully dispossessed.
6.
The process of recovery must be as per C.P.C
Who can Sue?
1.
A trustee may sue under this Section for the possession of movable property for the
benefit of person for whom the trust is created. Hence if trust property is taken away
by someone, he can recover it.
2.
A person who has a special or temporary right to the present possession of movable
property is sufficient to support a suit under the Section.
In Bridge v. Hawkesworth (1851) 21 LJ OB 75. The Defendant while purchasing some
goods in the plaintiff ship found some currency notes on the floor. Both the parties claimed the
posssession of the currency notes. The Court held that even though the shop belonged to the
defendant, the premises should be treated as public place due to the accumulation of large
number of customers. The defendant had no possessory title. Hence the plaintiff was entitled to
possession of currency notes found by him.
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Liability to deliver possession to person entitled: Section 8: According to section 8 any
person having possession or control of a particular article of movable property wihout ownership,
may be compelled to deliver it to the person who is entitled to its immediate possession in any
of the following cases:
1.
When the thing claimed is held by defendant as the agent or trustee of plaintiff
2.
When compensation is inadequate relief for loss of thing claimed.
3.
When it would be extremely difficult to ascertain actual damage caused by its loss
4.
When possession of thing claimed has been wrongfully transferred from plaintiff. E.g.
A gives his watch to Zto for necessary repairs. Zretains it and does not return it to A.
Z may be compelled to deliver it to A.

Essentials
1.
Defendant must have possession of specific movable property.
2.
He must not be the owner.
3.
The plaintiff must be entitled to immediate possession.
4.
Property must be capable of being seized and delivered.
5.
The recovery of possession must be made as per C.P.C
Differences between Section 7 and 8
1. A person having/who has a special or 1. No suit can be brought against the owner
temporary right to possession may bring the
suit even against the owner of the property.
2. A decree is for either the return of movable 2. The decree is passed only for the return of
property or for the money value may be the specific articles
passed.

Specific Performance of Contracts
Austin: Specific Performance is an equitable relief given by a Court in case of breach of
contract in the form of a judgment that the defendant is to actually perform the contract according
to its terms and stipulations. (Nelson, Specific Relief Act).
Nelson: The aggrieved party is entitled to insist on the actual performance of the contract
or to obtain satisfaction for the non-performance of it.
According to Austin the aggrieved party is entitled to insist on the actual performance of the
contract or to obtain satisfaction for the non-performance of it. There are two types of decrees of
specific performance in the following circumstances:
1.
When compensation is neither adequate relief or nor it is proper and reasonable to
grant compensation.
2.
When it become difficult and impractical to ascertain compensation.

Principles of specific enforcement:
Section 20: Granting of specific performance is an equitable relief and based on the
principles incorporated under Section 20 of the Specific Relief Act, 1963. The grant of a decree
for specific performance is subject salutary guidelines. The following fundamental principles are
recognized and generally applied by the Courts.
1.
The grading the decree of specific enforcement is purely discretion of the Court.
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2.
3.

The remedy of specific enforcement is not granted in cases where compensation is
an adequate relief.
Courts do not grant the decree of specific enforcement in cases, which require
constant supervision of the Court.

The specific performance of contract is an obligation enforceable by law. It is based on the
principle of equity. According to Section 9 the defendant may take all those defences, which are
available to him under any law relating to contract. e.g. defences such as incapacity of parties,
fraud, mistake, undue influence, coercion etc. provided under the Indian Contract Act.

Essentials:
In order to obtain the decree of specific performance the following must be fulfilled:
1.
It is necessary to prove that are enforceable contract is in existence
2.
It is necessary to prove that important provisions of the contract were certain
3.
It is necessary to prove that the terms of the said agreement had been agreed or
4.
It is necessary to prove that terms are settled orally but it need not be in writing
5.
It is necessary that the contract in question should valid and enforceable
In Bishandayal & Sons v. State of Orissa AIR 2001 SC 544
It was held that a Govt. contract which is concluded without fulfilling the requirements
prescribed by Article 299 of the constitution of India cannot specifically enforced.
In Raj Kishore (Dead) by Legal Representatives v. Prem Singh and others 2011 i SCC
657 it was held that in a suit for specific performance, it is mandatory for plaintiff to assert that
he was always ready and willing to perform essential terms of contract sought to be enforced
against defendant.
In Pramod Buildings and Developers Private Ltd. v. Shanta Chopra 2011 4 SCC 741
the Supreme Court held that in a suit for specific performance, burden lies on plaintiff to prove
readiness and willingness to perform his obligations in terms of contract.
In Aloka Bose v. Parmata Devi and Others 20092 SCC 582the buyer made part
payment on a condition that the sale deed would be executed within three months and balance
consideration money would be paid at the time of execution of the sale deed. When buyer is
ready to pay the balance amount but seller did not execute the sale deed. Held the buyer entitled
to decree for specific performance.

Contracts which are Specifically Enforceable
When can specific performance of a contract be enforced?
CONTRACTS WHICH ARE specifically enforceable: Section 10 deals with the cases in
which specific performance of contracts enforceable. Enforceability of contract is purely discretion
of the Court in the following cases.

I.

No standard to as actual damage: Section 10:
1.
When there is no standard for ascertaining the actual damage caused by nonperformance of the act agreed to be done, or
2.
When the act agreed to be done is such that compensation in money for its nonperformance would not afford adequate relief. e.g. A agrees to buy, and B agrees to
sell, a picture by a dead painter and two rare chine Vases. A may compel B specifically
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to perform this contract, for there is no standard for ascertaining the actual damage
which would be caused by its non-performance.

II.

No Standard to ascertain damages: Section 10(a):

Where there is no standard for ascertaining the actual damage caused by non-performance
of the act agreed to be done specific performance can be enforced.

III.

Inadequacy of monetary compensation: Section 10(b):

When the act agreed to be done is such that compensation in money for its non-performance
would not afford adequate relief specific performance is permissible. e.g. A contract with B to sell
him a house for Rs.1,00,0000/- B is entitled to a decree directing A to transfer the house to him,
he paying the purchase money.
In Veerayee Ammal v. SeeniAmmal (2002) 1SCC 134: AIR (2001) SC 2920 The parties
did not conclude the contract. The Supreme Court held that where there is no concluded contract
between the parties to the contract, the relief of specific performance cannot be enforced.
Therefore the defendant was not liable.
In Maharshi Dayananda University v. Anand coop L/C Society Ltd 2007AIR (SC) 2441
it was held that so long as a formal agreement has not been entered into, it may be open to
contend that there was no concluded contract between the parties.
In Pramod Buildings and Developers Private Ltd vs Shanta Chopra 2011 4 SCC 741
held, in a suit for specific performance, burden lies on plaintiff to prove readiness and willingness
to perform his obligations in terms of contract.
In Pramod Buildings and Developers Private Ltd vs Shanta Chopra 2011 4 SCC 741
the Supreme Court held that in a suit for specific performance, burden lies on plaintiff to prove
readiness and willingness to perform his obligations in terms of contract.
In Abdul Rashid Khan v. P.A.K.A. Shahul Hamid (2000) 10 SCC 636 A joint owner of the
property executed a sale deed to the extent of his 5/6th share, who his co-sharer has not joined
him to do so. The Supreme Court upheld the decree passed by that the plaintiff is entitled for
decree for specific performance to the extent of his share.

IV.

Specific performance of trust: Section 11(1):

The Contract connected with trusts can be specifically enforced either at the instance of
the beneficiaries or at the instance of the trustees, but a contract made by a trustee in excess of
his powers or in breach of trust cannot be specifically enforced. Specific performance is granted
in case:
1.
Agreement to sell or transfer immovable property
2.
Agreement to make lease
3.
Agreement to sell with a condition for repurchase
4.
Agreement to partition
5.
Compromise of doubtful claims
6.
Family settlement and agreement for sale of shares
7.
A contract for the purchase of the share of a partner
V.
Specific performance of part of contract: Section 12:
According to Section 12 provides the Court shall not grant specific performance of a part
of a contract.
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Exceptions: Clauses (2) to (4) are the exceptions to such rule. Where the part which
cannot be performed bears only a small portion to the whole in value and the unperformed part
can compensated adequately in terms of money, the Court may order specific performance of
one part and compensation for the other.
In Surjit Kaur v. Naurata Singh AIR 2000 SC 2927 It was held that specific performance
cannot be granted to a party who has not been ready and willing at all stages to perform the
contact. In such case there can be no specific case there can be no specific performance of a
part of the contract at a later stage.
VI. Acquiring power of performance subsequently: Section 13: When a person enters
into a contract without the power for performing that contract and subsequently be acquire the
power of performing the same, he is bound to perform it. This Section applies only to sale and
lease.

Contracts which Cannot be Specifically Enforced
Section 14
CONTRACTS WHICH CANNOT be specifically enforced: Section 14 deals with contracts,
which cannot be specifically enforced, or which cannot be compelled for specific performance.
According to Section 14, the following contracts cannot be specifically enforced.
1.

Contracts with adequate monetary compensation: Section 14 (1) & (9) provides that a
contract for the non-performance of which compensation in money is an adequate relief,
cannot be specifically enforced.

2.

Contracts involving personal skills: Section 14(1)(b) provides that contracts depending
on minute, or numerous details or volition (Personal skill or qualifications of the parties
cannot be specifically enforced. e.g. contracts involving performance of artistic skills, like
contract to sing, to paint, to act, etc cannot be enforced, but the only remedy available is to
save for damages.
In Lumley v. Wagner 1 DM & G 604 : 91 RR 193 A singer the defendant agreed to sing
only at the plaintiff’s theatre for certain period, but within such period she entered into
agreement to sing at some other theatre and refused to sing at the plaintiff’s theatre. The
plaintiff filed a suit for specific performance of contract. The Court held that such contract
cannot be specifically enforced therefore the relief available for the plaintiff is only to claim
damages for breach of contract.
In Ram Sahan Rai v. Sachin Samanaya Prabandhak AIR 2001 SC 1173
A District Co-operative Bank having the authority of State without following Rules, Regulation
and principles of natural justice, illegally dismissed an employee and the employee sued
the bank and requested the Court to declare that the order of his removal as illegal, null
and void. The trial Court and High Court dismissed the suit and found that the suit must not
maintainable. Finally Supreme Court set aside the judgment and decree of High Court and
held that the dismissal of employee was illegal.

3.

Contracts, which are determinable by their nature: Section 14(1)(c) provides that
contracts which are determinable (ascertainable) by this nature cannot be specifically
enforced.
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4.

Contracts requiring continuous constant supervision: Section 14(1)(d) provides that
a contract the performance of which involving continuous duty which the Court cannot
supervise, cannot be specifically enforced.

5.

Contracts to refer arbitrator: Section 14(2) provides that a contract to refer present or
future differences to an arbitrator cannot be specifically enforced. An arbitration agreement
operates as a bar to the filling of a suit.

6.

Other contracts which cannot be specifically enforced:
1.

Contract without consideration or

2.

Contracts based one illegal or immoral agreement

3.

Contracts without mutuality

4.

Contract to selling or letting the property without title S.17

5.

Contracts against the terms and stipulations Sec 18

6.

Suit for performance of contract based on false and incorrect facts Sec 2

7.

Contracts giving unfair advantage to plaintiff over the defendant. Sec 20(2)(a)

8.

Contract involving hardship on defendant, which he did not foresee Sec 20(b)

9.

Inequitable contract or one-sided contracts. Sec 20(2)(c)

10.

Contract for personal service

11.

Contract based an illegal motive Evaluation

12.

A contract to build or repair a house

13.

Void agreements or contracts

Rectification of Instruments
Section 26
RECTIFICATION MEANS CORRECTION, amendment, adjusting. Rectification of
instrument means correction of mistake in a document. Such mistake may be a fraud or by a
mutual error. According to Section 26(1) when a written contract of other document which does
not express the real intention through fraud or a mutual mistake of the parties, either party or
their representatives may approach the Court for rectification of such document. If the mistake is
unilateral then the relief of cannot be obtained. An order for rectification can be made when the
intention of both the parties is same.
Object: Sometimes the real intention of the parties may not be expressed in a document by
slip or mistake. In such case rectification is allowed. The mistake in the instrument of a contract
is corrected by the Court to bring out the real intention of the parties. The mistake may be either
of fact or of law.
Effect of Rectification: The instrument represents the true intention of the parties and
after rectification. Rectification removes all previous defects, ambiguities and uncertainties.
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Who can apply for rectification?
1.

Either party to the suit or his represent. Sec 26(1) (a)

2.

The plaintiff. Sec 26(1)(b)

3.

The defendant. Sec 26(1)(c)

In Subhadra and Others v. Thankam 2010 11 SCC 514 it was held that the relief of
rectification can be claimed where contract was entered either by through fraud or a mutual
mistake of the parties.

Cancellation of Instruments : Section 31-33
CANCELLATION OF INSTRUMENTS: When a contract is void or voidable, and has
reasonable apprehension or fear that such instrument may cause him serious injury may sue for
cancellation of instrument and the Court may, in his discretion declare the contract as that void
or voidable and cancel that instrument.

Essentials
1.

The contract must be in writing

2.

The contract must be void or voidable

3.

The party must have reasonable apprehension of causing injury if not cancelled

Such party must file a suit and party to declare the contract as void or voidable. A conveys
land to B, who bequeath it to C and dies. There upon D gets possession of the land and produces
a forged instrument stating that the conveyance was made to B in trust for him. C may obtain the
cancellation of the forged instrument.
Partial cancellation: As per Section 32: The Court may cancel the written instrument
partially based on the evidence of different rights or different obligation.
Effect: The parties are restored to their original position. Any benefit received from the
other party must be restored to such party.
Object: The relief of cancellation of instruments is granted to prevent the use of any
vexation or injurious instruments which causes the future injury or loss.

Essentials:
1.

The written instrument must be void or voidable

2.

The plaintiff must face apprehension of harm or injury by theft of instrument

3.

The case must be fit for the exercise of the Court’s discretion to grant the order

Limitation: A suit for cancellation of an instrument must filed within 3 years from the date
when the fact entitling the plaintiff where the instrument cancelled first becomes known to him.

Declaratory Decrees
Section 34 and 35
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DECLARATORY DECREES: LAW relating to declaratory decrees is dealt under Section
34 and 35. A declaratory decree of Court is a decree, which declares that the plaintiff is entitled
to any legal character, or to right as to any property against defendant, who denies his title. It is
a declaration by way of a decree that the plaintiff is entitled to specific legal right to property. The
object of declaratory decree is to prevent future litigation by removing the existing cause of the
controversy.

Essentials
1.

Plaintiff must be entitled to any legal character or to any right as to any property.

2.

Defended must have denied or is interested to deny character or title of plaintiff

3.

Plaintiff must pray for declaration of his legal character or title

4.

Plaintiff must not pray for further relief

Is declaratory decree a right? A declaratory decree cannot be claimed as a right. The
Court has discretion either to grant or not to grant. It is granted only to put an end to disputes but
not to cause hardship to the parties.
In Kanwarjit Singh Dhillon v. Hardyal Singh Dhillon and Others AIR 2008 SC 306
the Court held that mere fact that probate of will was granted by competent Court in respect of
property and it does not bar civil suit for declaration of title and permanent injunction in respect
of the same property under Specific Relief Act, 1963.

When Court may not grant declaratory relief?
1.

When the conduct of plaintiff has been fraudulent

2.

When the plaintiff interest is too remote

3.

When the right is claimed in anticipation of a contingency, which may never arise

4.

When the allegation of the plaintiff is false and baseless

5.

When the defendant does not deny plaintiffs right or claim

6.

When the plaintiff’s not the real parties but those who are behind the litigation

7.

When the suit is of a speculative nature

8.

When the plaintiff seeks a negative declaration so as to infringe right of defendant

Injunction
Preventive Relief
INJUNCTION IS AN order of the Court, which prohibits commencement, or continuance
of a wrongful act. According to Lord Halsbury “an injunction is a judicial process whereby a party
is ordered to refrain from doing or to do a particular act or thing”.
Illustration: A lets certain land to B, and B contracts not to dig sand or gravel there out. A
may sue for an injunction to restrain B from digging in violation of his contract.
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While exercising its discretionary powers the Court must keep in mind in well-settled
principles of justice, equity of and fair play. An injunctionwill not be granted in the following
circumstances:
1.

Where damages are the appropriate remedy

2.

Where injunction is not the appropriate relief

3.

Where the plaintiff is no entitled to an injunction

4.

Where the contract cannot be specifically enforced

5.

Where the injunction would operate inequitably

Kinds of Injunction: Section 37:
1.

Temporary or Interlocutory injunction

2.

Perpetual or Permanent injunction

When Temporary Injunction is granted? Section 37:
Temporary injunction may be granted if it is proved:1.

That any property in dispute in a suit is in danger of being wasted, damaged or
alienated by any party to the suit, or wrongfully sold in execution of a decree, or

2.

That the defendant threatens, or intends, to remove or dispose of his properties with
a view to defraud his creditors.3. That the defendant threatens to dispossess the
plaintiff or otherwise cause injury to the plaintiff in relation to any property in dispute
in the suit. or

Conditions to grant temporary injunction: Section 37:
1.

The plaintiff must establish a prima facie case. The clear title need not be established
but there must be a substantial question to be investigated and that matters should
be preserved in status quo until the injunction is finally disposed of.

2.

An irreparable loss or injury would result it the injunction is refused and there is
no other remedy open to the applicant by which he could protect himself from the
consequences of the apprehended injury.

When perpetual injunction is granted? Section 38:
1.

Perpetual injunction may be granted to the plaintiff to prevent the breach of an
obligation existing in his favour, whether expressly or by implication

2.

When any such obligation arises from the specific performance of contracts

3.

When the defendant invades or threaten to invade the plaintiff’s right to or enjoyment
of property,

Condition to grant perpetual injunction
1.

There must be a legal right express or implied in favour of the applicant.
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2.

Such right must be violated or there should be a threatened invasion.

3.

Such right must be in existence.

4.

The case should be fit for exercise of Court’s discretion.

When injunction cannot be granted: Section 41:
An injunction cannot be granted:
1.

To restrain any person from prosecuting a judicial proceeding pending at the institution
of the suit in which the injunction is sought, unless such restraint is necessary to
prevent a multiplicity of proceedings.

2.

To restrain any person from instituting or prosecuting any proceedings is Court not
subordinate to that which the injunction is sought.

3.

To restrain any person from applying to any legislative body.

4.

To restrain any person from prosecuting any proceedings in a criminal matter.

5.

To prevent the breach of a contract the performance of which would not be specifically
enforced.

Breach of Injunction: Section 94(C) and Rule 2-A of Order 39, Civil Procedure Code
provide the consequences of breach of injunction. The Court may order the property of the
person to attached and also order such person yet to be detained in the civil prison for a term not
exceeding three months, unless in the meantime the Court directs his release. The disobedience
or breach continues, the property attached may be sold and out of the proceeds the Court may
award such compensation as it thinks fit to the injured party.
Grant of injunction: The Court is not bound to grant an injunction in every case. Sunil
Kumar v. Ram Prakash (1988) 2 Sec 773. A coparcener field a suit for permanent injunction
to restrain the Karta of the Joint Hindu Family from transferring the joint family property in
pursuance of a sale agreement with a third party. The Court held that such an injunction could
not be granted. Therefore the plaintiff was not entitled for grant of injunction.
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5. FAMILY LAW - I
HINDU LAW
I. UNCODIFIED HINDU LAW
1.

Sphere of Personal Law

Personal Law and territorial law distinguished - scope of Personal Law - Towards a civil
code codification of Hindu Law - Personal Law distinguished from Territorial Law.

2.

Persons governed by Hindu Law

Who is a Hindu - Hindu by birth - Offshoots of Hinduism - Persons who are not Parsis, Muslim,
Christian or Jews - converts to Hinduism - Reconverts to Hinduism - Effects of Conversion.
Case : Ratanji Moraji Vs. Admn. Gen. of Madras
Case : Perumal Vs Ponnusamy
Case : Abraham Vs Abraham.

3.

Sources of Hindu Law

Meaning of Source of Law = Traditional Sources : The Vedas : Their contribution to Law The Smrities - Digests and Commentaries - Custom as ‘a source of Hindu law. Modern Sources
: Justice, Equity and Good Conscience, Precedent and Legislation.

4.

Schools of Hindu Law

Origin of the schools of Hindu Law - Mitakshara and Dayabhaga Schools - Sub-schools of
the Mitakshara - Effect of Migration from one sub-school to another.

5.

The Hindu Joint Family
i)
Nature of Hindu Joint Family & Joint Family Property.
The joint and undivided family is the normal condition of Hindu Society. Every Hindu
family is presumed to be joint, unless and until a partition takes place. A Hindu Joint family
consists of individual bound together by kinship: All agnatic (male descendants from a
common ancestor; their wives and daughters are the members of a joint family. Husband
and wife alone do not form a joint family, a son is essential for its existence, In a joint family
the property is owned jointly. The jointness of ownership of property is due to the undivided
status of the family. It is not the result of any agreement but the creation of law. The joint
family can exist even without owning joint family property. Anyhow, property acquired by
the Hindu joint family becomes the joint family property.
ii)
Apprathibandha Daya Saprathibandha Daya :
Apprathibandha daya is known as unobstructed heritage. Mitakshara school of Hindu law
believed in the birth right of Hindu sons; in the joint family property. Exercising their rights
the son can claim partition of his share at any stage. The fact that the father is alive in no
obstruction for the son to claim partition of his share. Hence the joint family property is
known as unobstructed heritage.Saprathibandha Daya is known as obstruction heritage.
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According to Dayabhaga school of Hindu Law, the Hindu father is the absolute owner of
the entire joint family property and of his separate property. Under Mitakshara he is the
absolute owner of his separate property alone. His sons acquire rights in the property only
on his death. Thus the fact that the father is alive is an obstruction for the sons to claim
rights in these properties. Hence the joint family property under Daya Saprathibandha and
the separate property under Mitakshara is known as obstructed heritage.
Coparcenary : A Hindu family is a larger unit within which we come across the smaller
unit known as coparcenary. Coparcenary includes those members in a Hindu Joint Family
who are entitled to share the family property, Hence joint family property is visually allowed
coparcenary property. A coparcenary extends to three degrees from the senior most, male
member. For example, in a Hindu Joint Family A is father and B is his son. B has a son C
and C has son D. D has two sons E and F. The coparcenary includes A, B, C and D, E, F
are not coparceners, since they are beyond three degrees.

Types of Joint family properties :
Ancestral Property is the first kind of coparcenary property. It is the property inherited
from three paternal ancestors father’s father, a father’s father’s father - (a) Joint Family Property
in the hands of sole surviving coparcener under partition are also ancestral properties of the
said coparceners who have son., son’s son, or son’s son’s son. In the ancestral property the
coparceners, son, son’s son, and son’s son’s son acquire birth right.

Property with Ancestral nucleus :
Property acquired by utilising coparcenary property is also coparcenary property. The
acquisition may be by an individual in the joint family or by all members. For example, a coparcener
insures his life. He pays the premium out of the income of the coparcenary property. When he
dies the insurance amount becomes coparcenary.
Blended Property : Often in the interests of the family, coparcenary merges his separate
property by the process of merger which is known as blending.
In the case of blending two conditions should be satisfied :
1.
The coparcener blending his separate property must have an intention to merge it
with coparcenary property.
2.
The merged property must be treated by joint family as part and parcel of the
coparcenary property.

Nature of Coparcenary Property
Ownership of the Coparcenary property remains with the entire coparcenary, therefore no
displacement of ownership when an individual coparcener dies: The interest of the deceased
coparcener devolves upon the surviving coparceners. This principle is known as the Principle
of Survivorship. The interest of a coparcener in the coparcenary property is indefinite. When a
coparcener dies the interest of the other coparceners are increased; when a new coparcener
is born the interest of the other coparceners are reduced. Thus a coparceners interest in the
coparcenary property is a fluctuating one and fluctuation exists till partition.

Separate Property or self-acquired property
Separate property was unknown in early days of Hindu society. In passage of time, a
coparcener was permitted to acquire separate property of his own. He is able to enjoy
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the property. In short, all properties acquired by a coparcener, without detrimental to the
coparcenary property is reconised as his separate property.
Originally, even this separate property of a coparcener developed on his death upon the
surviving coparceners. Only during his life time he could enjoy the separate property
absolutely with rights to alienate it. However; this position of law was reversed by the ruling
in the famous Sivaganga case. According to the ruling when a Hindu coparcener dies
leaving separate property only his heirs can inherit it.
In a Hindu coparcenary there is joint ownership of property. If one coparcener dies’, the
surviving coparceners succeed to his interest in this property. This rule is known as Doctrine
of Survivorship. For example, A, B and C are brother composing a coparcenary. If A dies
undivided B and C jointly succeeded to A’s share. Till the decision in Sivaganga case ruling
of survivorship was applied to the self-acquired property of a coparcener. The owner of the
self-acquired property could be the absolute owner, during lifetime only. This case settled
the rule that the acquired property of an undivided coparcener is inherited by his heirs.

a)

Property Inherited from collaterals another relations.

This property is the separate property of a coparcener, who inherits it. For example, A
Hindu father and his two sons B and C compare a joint family. The son inherit some properly,
from their paternal grand mother B dies and the surviving coparceners claim his interest in the
property by survivorship. B’s widow claim the property as A’s heir. Only B’s widow can inherit B’s
half shore in the said property, since the property is a separate property of B and C.

b)

Property received by gift from Paternal Ancestor.
A Hindu son may receive some property from his father under a will or gift, whether this
property is coparcenary property or self-acquired property, in the hands of A, depends upon
the intention of the father. The intention is gathered from the language of the document of
transfer. The father gives the property not as to a son but as any donee, the son takes it as
separate property. When the father gives the property and the son takes it in his capacity
as son. The property is ancestral property. These rules have been laid down in the leading
SC case Arunachala Mudaliar Vs. Muruganatha Mudaliar.

c) Share allotted at Partition and Coparcenary property in the hands of the sole
surviving coparcener.
These properties are separate properties so long as their owner do not begin with sons.
The moment sons are born, together these properties become coparcenary properties.

II. HINDU MARRIAGE
Conditions for valid marriage under Dharma Shastras and under the Hindu Marriage
Act, 1955.
The, Hindu marriage is samskara or a sacrament. The Hindu Marriage Act of 1955 has
however brought about many changes in their conception of Hindu Marriage. Under prior law
these were many qualifications prescribed in the texts for a valid marriage. Chastity, auspicious
marks, young age, freedom from disease, difference in gotra, absence of sapinda relationship,
are some for the qualifications found in the text of Yajnavalkya. Most of these conditions were
only rules of caution and advice, They were recommendatory and their violation did not affect the
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validity of marriage. Now the conditions for a valid Hindu marriage are laid down in Sec. 5 of the
Hindu Marriage Act. Violations of these conditions render a Hindu Marriage void a voidable.

1.

MONOGAMY :

Under the Act, neither party to the marriage should have a spouse living at the time of
marriage. Hence persons competent to marry are (1 ) Unmarried persons (2) divorced man or
woman (3) Widow or widower. A bigamous marriage is valid under Sec. 7 of the Act. Besides it
is punishable under Indian, Penal Code, according to Sec. 494 of the Act.
When a person is not heard for seven years by these who would have naturally heard of him,
he is presumed to be dead under Sec. 108 of the Indian Evidence Act. Upon this presumption a
wife a husband can remarry, and such marriage is valid.
Under earlier Hindu Law the Shastras held monogamy as an ideal to be followed by all
Hindus, however polygamy was recognised for valid reasons like ill-health miss conduct or illtemperament of the first wife. In some communities remarriage of widows was recognised by
custom, though for long period, remarriage of widows was not approved by Hindu Law. However
in 1856 the Widows Remarriage Act ‘was passed and their remarriage was legalised. Polyandry
was not recognised under prior law.

2. LUNACY AND IDIOCY
Under prior law the marriage of a lunatic or an idiot was valid. Such marriage was brought
about by his guardian. The only condition was that such marriage should be performed according
to the rites and ceremonies prescribed by the shastras.
Under the Act it was provided originally that ‘Neither’ party to marriage should, be idiot or
a lunatic at the time of marriage. These provisions has been amended by Act 68 of 1976. After
the amendment the conditions are that neither party.
1.
Is incapable of giving a valid consent to the marriage, in consequences of unsoundness
of mind. (or)
2.
Has been suffering from mental disorder rendering him or her unfit for marriage and
the procreation of children has been subject to recurrent attacks of insanity.
Marriage violating this condition is voidable under Sec. 12 of the Act. If the party to marriage
develops mental disorder subsequent to the marriage, it is a ground for judicial separation under
Sec.10 and for Divorce under Sec.13 of the Act.

3.

AGE LIMIT

Under prior law no age limit was prescribed for the parties to marriage. Child marriages
were common and valid however some age limit could be inferred from other condition for valid
marriage. A male was to mercy after completing his study of vedas and a girl was to marry after
attaining puberty.
Under the Act the bride should complete 18 years of age, and the bridegroom should
complete 21 years of age. If the bride is below 18 years age, consent of the guardian is necessary
for her marriage.
Even prior to the present Act, in 1929 the Child Marriage Restraint Act was passed. It
prescribed 18 years of age for the bride.
Surprisingly violation of the condition relating to age limit does not make the marriage
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void avoidable. Neither the Act of 1929 nor the Act of 1955 provides for the legal effect of child
marriage. However under Sec. 18 of the present Act, parties participating in child marriage are
punished.

4.

SAPINDA RELATIONSHIP

Under the Act, the parties to the marriage should not be sapindas of each other. However
the custom governing the parties may permit marriage between Sapindas. Sapinda relationship
extends to 3 degrees on the mother’s side and to 5 degrees on the fathers side. The concerned
party to marriage and the common ancestor are counted as two degrees. Sapinda marriage is
void. (Sec. 11).
Under the prior law also sapinda relationship was prohibited among parties to marriage.
But the sapinda relationship extended to five degrees on the mother’s side and to seven degrees
on the father’s side. Relationship through father meant relationship completely through males.
When a female intervened the relationship was on the mother’s side:

5.

DEGREES OF PROHIBITED RELATIONSHIP

Under the Act, the parties to the marriage should not be within Prohibited Degrees of
Relationship. There is prohibited degree of relationship in the following cases.
1.
If one is a lineal ascendant of the often.
2.
If one is the wife or husband of a lineal ascendant or descendant of the other.
3.
If one is the wife of the others (a) brother (b) father’s brother (c) mother’s brother
(d) grand father’s brother (e) grand mother’s brother.
4.
If two are brother and sister, uncle and niece, aunt and nephew or children of brother
and sister, children of two sisters, children of two brothers.

6.

CEREMONIES AND FORMALITIES

Performance of ceremonies is essential for the validity of a Hindu Marriage. Without
ceremonies only the relationship of concubinage can be created. Mere agreement between a
man and woman, to live as wife and husband forever cannot bring about any martial relationship
between them. The ceremonies may be (1) Shastriac (2) Statutory (3) Customary.
Mostly shastriac ceremonies and customary ceremonies consist of 2 parts (1 ) Betrothal
and (2) Performance of Marriage. Betrothal is only an agreement to give the girl in marriage to a
boy. This ceremony does not create any martial relationship. In case of breach of agreement in
the Betrothal, damages can be claimed by the injured party; apart from recovery of the expenses
incurred. The second part of the ceremony relates actual performance of marriage in accordance
with the rites, and rituals prescribed by Shastras or customs. Kanyathan, Vivaha Homam and
Saptapathi are some of the essential ceremonies in the shastraic form of marriages.
Sec. 7 of the Act does not provide any particular ceremony a formality for performance
of a valid hindu marriage. It states that marriage may be solemnized in accordance with the
customary rites and, ceremonies of the party. When Saptapathi is part of such ceremonies the
marriage is complete, only when the seven step is taken by the bride and the bridegroom jointly
before the sacred fire.

Case Law : Deivanai Achi Vs Chidambaram Chettiar
A Hindu widow & widower were members of a society known as Anti Prohit society.
They got married without performing any rite or ceremony. They merely convened a meeting
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of relatives and friends, and made a declaration that they became wife & husband they lived
together subsequently as husband and wife for several years. Later on, the question areas
whether they were lawfully married. The court decided that there was no valid Hindu Marriage
between them.
In 1967, the Hindu Marriage (Madras Amendment) Act 1967 was passed, and Sec. 7A
was introduced into the Hindu Marriage Act of 1955. This section validates Suyamariyathai and
Seerthirutha Marriages solemnized between two Hindus, the conditions of such marriages are:
1.
The marriage should take place in the presence of relatives, friends or other
persons (or)
2.
Each party to the marriage should declare that he a she takes the other as wife a
husband. (or)
3.
Each party to the marriage should garland the other or put a ring upon any finger of
the other. (or)
4.
The bridegroom should tie a thali around the neck of the bride.
Sec. 7A was given retrospective effect, and so even marriages performed earlier have
become valid, if they followed the formalities laid down here. For example the marriage ‘ in
Deivanai Achi case becomes valid after the introduction of Sec. 7A.

VOID AND VOIDABLE MARRIAGES
Sec. 11 and 12 of the Hindu Marriage Act deals with void & voidable marriages. A marriage
is void when it is good for no legal purpose. It does not create lawful mantal relationship between
the parties to marriage. The courts regard the marriage be maintained in any proceeding in any
court and between any parties. If may be maintained either in the life time or after the death of
the parties to marriage the children born of void marriages are illegitimate:
Either party to the void marriage may obtain a decree of nullify from the court on a petition
against the other party.. The following are the grounds for obtaining the decree or nullify.
1.

That the marriage is bigamous marriage.

2.

The parties to the marriage are sapindas of each other.

3.

The parties to the marriage are within degrees of prohibited relationship.

A voidable marriage is valid until and unless it is annulled by the court, at the instance of
either party to such marriage. Both parties enjoy the option to set aside this marriage. There is
an imperfection or defect in the voidable marriage and on this account it is liable to be avoided
by either party. Such marriage can be set aside only by the party to the marriage; and during
the lifetime of both parties. Children born of voidable marriages are legitimate, provided they are
born before the marriage is set aside by either party.
Either party to the voidable marriage may annull it by a decree of nullify from the count, on
a petition against the other party. The following are the grounds for obtaining the decree of nullify
under Sec. 12 of the Act.
1.
If the marriage violates the condition relating to mental disorder mentioned in Sec.5
of the hindu marriage act.
2.
If the marriage is not consummated owing to the impotence of the wife or the husband.
Before the amendment in 1976, the respondent must be impotent at the time of
marriage and still the filing of the petition.
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3a.

If the consent of the party to marriage, or consent of the guardian; is obtained (1) by
force by fraud as to the nature of the ceremony or as to any material fact circumstance
concerning the respondent. Before the amendment in 1976, the nature of the fraud
was not specified.
In this case the petition must be presented within one year after the cessation of
force, or after the discovery of fraud. The petition cannot be presented, if the petitioner
lives with the respondent with full consent, after the cessation of force, or after the
discovery of fraud.

4.

If the respondent was at the time of marriage pregnant by some person other than
the petitioner.
In this case petition can be filed only when.
a)

The petitioner was at the time of marriage ignorant of the pregnancy..

b)

No material intercourse taken place with the consent of the petitioner, after the
petitioner’s discovery of the existence of this ground for a decree of nullity.

c)

One year has not elapsed (1) after the date of marriage, in the case of marriage
performed after the Act, and (2) after the commencement of the Act, in the case
of marriage performed before the Act.

JUDICIAL REMEDIES
1.

Restitution of Conjugal Rights (Sec. 9 of the Act)
As a legal consequence of marriage, the spouses one entitled to mutual consortium
company. When one spouse deserts the other without legal justification, the deserted spouse
can see for Restitution of Conjugal rights. Thus a remedy is provided by the matrimonial law for
presentation of marriage relationship. Hindu texts did not provide this remedy, but British courts
have been granting the remedy to deserted spouses. Sec. 9 of the Act provides this remedy. For
seeking this remedy,
(a) There should be a subsisting lawful marriage between the parties
(b) One party, should have deserted the other, (withdrawn from the society of the other
without remarkable causes.)
(c) Petition should be filed by the deserted party.
The court grants this remedy (1) If it is satisfied of the truth of the statements in the petition.
(2) If there is no legal ground for refusing the remedy.
The order of Restitution of Conjugal Rights directs the deserting spouse to resume
cohabitation with deserted spouse. However there is no effective machinery for enforcing the
order of the court. If the deserting spouse violates the order of the court, Cr. P.C. provides for
attachment and sale of his her property. The decree holder is entitled to compensation out of
the sale proceeds. Therefore this remedy is criticized as physically undesirable and morally
unwanted.
Any how violation of the order of the restitution of conjugal rights entitles the petitioner to
claim maintenance. Besides failure to resume cohabitation within one year after the decree for
restitution of conjugal rights, is a ground for divorce under Section 13.
Defences :
The defences to the petition for the remedy are (1) reasonable excuse for desertion: (2) any
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just cause (3) that the petition is not sincere and that he does not desire bonafide resumption
of cohabitation. The reasonable excuse implies any cause fit and property in the opinion of the
count for denying the remedy. When the relations of parties are so strained that further peaceful
cohabitation is impossible, their remedy is not granted by the court: Almost all grounds for judicial’
separation and divorce under the Act, can be raised as defences to the petition for this remedy.

Judicial Separation (Sec. 10)
Judicial separation is a halfway house between marital status and complete dissolution
of marriage. Judicial separation does not put an end to the matrimonial relationship. It effects a
physical separation between the spouses in their own interests; and it is a stepping stone to the
remedy of divorce. At any time there many be reconciliation, and the parties may rescind the
decree of judicial separation and resume cohabitation, Even under early law the husband was
permitted to keep apart an ensuring wife and to maintain her.
After the Amendment in 1976, all the grounds available for the remedy of Divorce Under
Sec. 13 are grounds for Judicial Separation. Either party to marriage may file the petition for
Judicial Separation After the passing of the decree the parties are not under legal obligation
to cohabit, with each other. However at any time either party may file petition for residing the
decree. Divorce. (Sec.13, 13A,138)
Hindu Marriage was a sacrament, and a divine union. Hence the Hindu believed that it is
not to be dissolved. The Hindu Marriage Act provides the remedy of divorce in Secs. 13, 13A,
138. Either party to the marriage cane file a petition for divorce in the following grounds:

Section 13 (1):
1.
Respondent has voluntary sexual intercourse with another person after the
marriage:
2.
The Respondent has treated the petitioner with cruelty, after the marriage.
3.
The respondent has deserted the petitioner for a continuous period of not less than
2 years prior to the petition.
4.
The respondent has become a convert to a non-Hindu religion.
5.
The respondent has been (a) incurable of unsound mind (b) or suffering continuously
or intermittently from mental disorder rendering cohabitation difficult.
6.
The respondent has been suffering from a virulent and incurable form of leprosy.
7.
The responded has been suffering from venereal disease in a communicable form.
8.
The respondent has renounced the world by entering any religious order.
9.
The respondent is not held of for 7 years or more by these persons who would
naturally have heard of him or her.
10. If there is no resumption of cohabitation between the parties of one year, after the
passing of the decree for judicial separation.
11 . If there is no restitution of conjugal rights between the parties for a period of one year,
after the passing of the decree for Restitution of conjugal rights.
Section 13 (2):
The wife alone may file a petition for divorce on the following grounds.
1.
If the husband marries again after the commencement of the Act, or of any other wife
of the husband married before the Act was alive at the time of petitioners marriage
and the other wife is alive at the time of filing the petition.
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2.
3.

4.

If the husband in guilty of rape, sodomy or bestiality, after the solemnisation of
marriages.
If there is no cohabitation between the parties for one year or more after a decree is
passed for maintenance to the wife, under Hindu Adoptions and Maintenance Act a
under Cr. PC.
If the marriage was solemnized before 15 years of age. If she repudiated the marriage
after attaining 15 Yrs. and before reaching 18 years.

Sec. 13 A (1976 Amendment):
This section provides an alternate relief in divorce proceedings. On a petition for divorce
the court may grant an alternate remedy of judicial separation. The petition must have been filed
on any of the grounds in Sec. 13, except the following grounds:
1.
Conversion of the respondent to non-Hindu religion.
2.
The respondent’s renunciation of worldly life.
3.
The respondent not being heard of for seven years. (Sec. 13B).
Provides the remedy of divorce by mutual consent. Both parties to the marriage may
present a petition together to the District Court for the remedy of divorce by mutual consent.
1.

If they have lived separately for a period of one year or more:

2.

If they are not able to live together.

3.

If they have mutually agreed to have the marriage dissolved.

Within 18 months and after 6 months from the date of the petition under this section, the
parties must make a motion. On the motion, the court hears the petition, makes enquiry and
grants the decree of divorce by mutual consent.

Time Limit :
No petition for divorce can be presented within one year of marriage. However the parties
may obtain permission from the court premature applications for divorce.
1.
If there is exceptional hardship to the petitioner.
2.
Or, if there is exceptional depravity on the party of the respondent. If such permission
is obtained through mis representation, or concealment of the nature of the case,
the court (1 ) may either dismiss the divorce petition, or (2) shall pass a decree on
condition that the divorce shall take effect only after one year. In granting permission
for premature petitions for divorce, the court considers interests of the children of
marriage, and the possibilities of reconciliation between the parties.
Divorced persons, can remarry (1) after one year from the date of the decree (2) or
from the confirmation of the decree by the Appellate Court, before the Amendment
1976.

LAW OF ADOPTION
Basis and Objects of Adoption :
Ancient Hindu lawyers recognised twelve kinds of sons. They were broadly classified into
three groups :
1.
Atmaja son (sons born of oneself)
2.
Paraja sons (sons born of others and)
3.
Adopted sons.
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The basis of the Hindu Law Adoption is spiritual and not secular. The ancient sage Atri
has state the two fold objects of adoption; as (1) Offering spiritual benefit (Pinda or oblation of
food and udaka or labation of water) to the ancestors (2) and perpetuation of the lineage. These
objects are obviously spiritual in character. In fact the adopted son becomes a coparcener with
the adoptive father, and acquire share in coparcenary property. On the death of the adoptive
father he inherits his properties. But these property rights are only secondary, and they are the
secular objects of adoption. Dharma Sutra also expresses the spiritual theory of adoption.

Amarendraman Singh Vs. Sannothan Singh
A Hindu son died unmarried, living his widowed mother Indumati. By a family custom
females were excluded from succession to immovable property. Hence, on his death, his
estimate was inherited not by his mother but by a collateral Banamali. Thereafter, Indumati
adopted Amarendra as her son Banamali questioned the validity of adoption. The Privy Council
upheld the adoption on the basis of the spiritual theory of adoption.
The spiritual theory of adoption was explained by the Privy Council. For every hindu a
son is essential to offer spiritual benefit to him on his death. The spiritual benefit is essential
for attainment of Salvation, recording to hindu faith. Only for fulfillment of this spiritual purpose,
continuation of male line is indispensable in a hindu Family.
Whenever a male dies without a son, he casts a duty upon his widow to provide for the
continuance of male line. Naturally, the widow adopts a son and allows the male line to continue.
When a son dies unmarried, the widowed mother adopts a son.

CONDITIONS OF A VALID ADOPTION
Valid and void Adoption
Hindu Law of adoption has been codified in the Hindu Adoptions and Maintenance Act of
1956. After the Act, an adoption has to be made according to the provisions contained in the
Act. Any adoption made in contravention of the said provisions shall be void. But adoption made
before 1956 according to prior Hindu Law, are valid under Sec. 5 of the Act.
An adoption is either valid or void, and there is no voidable adoption. It cannot be also
partly valid arid partly void. A void adoption brings about no legal change in the status of the
adopted person. The adopted does not acquire any right in the adoptive family. Likewise his
rights in the natural family are not lost. After adoption, suppose the natural father alienates family
property. If the adoption is valid the alienation cannot be impeached by the son. If the adoption
is void, the adopted son can attack the alienation as not binding on him. Similarly, after adoption
the adoptive father may gift away some property to the adopted when the adoption becomes
void, the gift fails, if the intention of the adoptive father was to benefit the adopted solely because
of adoption. But the gift is valid, if the adoptive father intends to benefit the adopted under all
circumstances as a person designate.

Conditions of a Valid Adoption
Sec. 6 of the Act states the conditions for a valid adoption
1.
The person adopting must have capacity and right to adopt.
2.
The person giving in adoption must have capacity to adopt.
3.
The adopted must have capacity to be adopted.
4.
Other conditions in the Act must be fulfilled.
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Capacity of the Person Adopting
Formalities : Before the Act ceremonies for adoption were not uniform Physical Act of
giving and receiving was essential in all ceremonies. In the case of Brahmins alone performance
of the ceremony of Datta Homam was insisted.
After the Act under Sec. 11 the child to be adopted must be actually given and taken in
adoption by the parent and guardians. This corporeal delivery can be effected even by third
person under the authority of the parents. In the Corporeal delivery there must be an intention
to transfer the child from the natural family to the adoptive family. However; the performance of
Datta Homam is not essential to the validity of an adoption. But there is nothing to prevent the
performance of datta homam, and in some communities data homam is still performed.

Illus :
A sent his son through his agent to house of B in another town for the purpose of education.
B had already an intention to adopt A’s son. Now B presumed that A was willing to give the
child in adoption to him. After sometime, A brought back the son, and B raised the question of
adoption. Court decided that there was no valid adoption. Even through the child was physically
delivered by A is agent to B, there was no intention to give in adoption.

Capacity of the person adopting
Under the prior Hindu law a sonless male could adopt a son. A man was sonless if he had
no son, son’s or son’s son’s son. An illegitimate son was not recognised as a son at all and so
the putative father could adopt a son. Even bachelors and widowers could make adoption of son.
There was no possibility for the adoption of a daughter. However custom recognised the adoption
of daughters in certain communities. For e.g.., in the case of dancing girls of South India.
Under prior law females could not adopt to themselves. However, a wife was allowed to
adopt a son to her husband, as the agent of her husband.
The person adopting should full two qualifications (1) he should not be minor (2) he should
not be a lunatic.
Under Sec. 7 of the Act a Hindu male has capacity to adopt if he is of sound mind and a
major (18 years). If he has a wife living he can adopt only with her consent. If he has more than
one wife living, the consent of all the wives is necessary. But the wife’s consent is not
necessary if (1) she has finally and completely renounced the world (2) or she has renounced
Hindu Religion (3) or she has been declared by court to be of unsound, mind.
FEMALE : Under prior Hindu Law a female could not adopt to herself. However, a wife
could adopt to her husband as his agent or surviving half. When the husband was alive his
permission was necessary. If the husband was a lunatic the wife could not adopt, since consent
was not possible. When the husband was an ascetic his consent was presumed and the wife
could adopt depended upon the school of Law to which she belonged.
Under Sec. 8 of the Act a female Hindu has how the capacity to adopt, if she is of sound
mind and a major (18 years). Thus even unmarried woman can adopt to themselves. A married
woman can adopt
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(1)
(2)
(3)
(4)
(5)

if she obtains a divorce;
if her husband is dead;
if her husband completely and finally renounces the world;
if her husband becomes a convert to non-Hindu Religion;
if her husband is declared a lunatic by a competent court. Females can adopt either
a son or a daughter.

Capacity of persons giving in adoption :
Under prior law the parents alone could give the boy in adoption. The father enjoyed the
prior right and he could give in adoption without the consent of the mother. The mother could
give in adoption only when the husband was dead or became an ascetic. However, the widowed
mother was not entitled to give in adoption her son by the first husband after her marriage.
Now under Sec.9 of the Act the father or the mother or the guardian of a child has capacity
to give the child in adoption. He father enjoys prior right to give in adoption, but he should secure
the consent of the mother. Unless (1) the mother completely and finally renounces the world
(2) the mother becomes, a convert to non-Hindu faith, (3) the mother is declared by a court of
competent jurisdiction to be a of unsound mind. The mother can give the child, in adoption if (1) the father is dead;
(2) the father completely and finally renounce the world;
(3) the father becomes a convert to non-Hindu religion;
(4) the father is declared by a court of competent jurisdiction to be of unsound mind.
In the following circumstances the guardian, the child can give the child in adoption, with
the previous permission of the Court 1.
when both the father and mother are dead; or
2.
when they completely and finally renounce the world;
3.
when they are declared by a Court of competent jurisdiction to be of unsound mind.
Before granting permission to a guardian the Court shall be satisfied that 1.
the adoption is for the welfare of the child
2.
the guardian has not received or agreed to receive any reward or consideration
for the adoption.

Capacity of the Adopted :
The prior Hindu Law permitted adoption of son alone. There were many qualifications
prescribed by the Texts regarding his capacity to be adopted.
(1) The boy must be of the same caste.
(2) He should be a near relation and living close by.
(3) He should be affectionate towards the adaptor.
Generally, a boy could be adopted at any time before Upanayana among the regenerate
casts and before marriage among Sudhras. Adoption of only son or the eldest son was prohibited.
Besides, an illegitimate son, already adopted son, congenitally deaf and dumb son and an
Orphan could not be adopted.
Under sec. 10 of the Act there is provision for adoption of a son as well as a daughter.
There is no restriction as to caste. The child to be adopted should be a Hindu, unmarried and
below 15 years of age However, there are customary adoptions of married boys and boys about
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15 years. When a Hindu adopts a child of the opposite sets there must be a difference of at least
21 years between the adaptor and the adopted.

Effect of valid Adoption :
Sec. 12 and 13 of the Act deal with the Legal effects of valid adoption. When there is valid
adoption, the child is deemed to die in the natural family, and to be reborn in the adoptive family.
His rights in the natural family are destroyed, and he acquires in the adoptive family. An adopted
child becomes the child of the adoptive family for all purposes from the date of adoption. In fact,
he is deemed to be natural son.

Marriage :
To adopted child’s relationship with the natural family continues for purpose of marriage. A
child cannot marry anybody whom he or she could not have married in the natural family.

Vesting in Natural Family :
Any property vested in the adopted child prior to adoption is not divested by adoption for
e.g., A, B and C are brothers in a hindu joint family. All of them inherit some properties from their
maternal grandmother. They hold these properties in common; with rights so equal share. ‘A’ is
adopted. Now, the one third share vested in ‘A’ is not divested by adoption. He takes his one
third share to the adoptive family, but subject to obligations attached to the property. (obligation
to maintain a member etc.).

Divesting in Adoptive Family :
When the adopted son acquires a right by birth to the ancestral property in the hands of the
adoptive father. But in the self-acquired property of the adoptive father the adopted son does not
acquire any right. The adoptive father con freely dispose of his self-acquired property.

Rights of adopted son as against aurasa son :
A natural son may be born to the adoptive father, after adoption of a son, Under prior law,
based on the text of Vasishta the adopted son was entitled only to a limited share. Vasishta’s text
was interpreted differently in different schools of law. In Madras the adopted son was entitled 1/5
of the share of a natural son. But among the Sudras adopted son and Aurasa son took equally.
After the Act the adopted son ranks equally with the aurasa son among all castes and takes an
equal share.

Right by theory of relation back :
According to the Theory of Relation back an adopted son is deemed to be alive at the time
of death of the adoptive father. Under this, a valid adoption divested the property vested in the
adopting widow or in the heirs of the deceased adoptive father. After the Act, this theory is not
applied an adoption cannot divest any property vested before adoption. For example (1) A Hindu
dies leaving behind some properties and his widow. The properties are vested in the widow as
heir to husband. She is absolute owner of the properties under Hindu Succession Act 1956. In
1957 the widow adopts a son. The adopted son does not acquire any right to the properties in
the hands of adoptive mother. If adoption is made before 1956, the adopted son can divest the
property vested in the widow.

Window’s Power to Adopt
Under prior law only son could be adopted. But a maiden was not qualified to adopt,
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a son to herself. Similarly, a married lady also could not adopt a son to her husband during
her husband’s life time. However, after her husband’s death a widow could adopt a son to her
husband. The widow’s power to adopt depended on the school to which she belonged. This
power was derived from the text of Vasishta. Now let a woman give or accept a son, unless with
the assent of her Lord.

Collector of Madura Vs. Muthuramalinga Sethupathy (PC)
The Raja of Ramnad died leaving behind his widow and some properties. The widow
adopted a son with the consent of her mother-in-law. The adoption was attacked invalid. It was
argued that the widow adopted without, the assent of her husband. Regarding the nature of the
assent of husband, the text of Vasishta was relied upon. The different view expressed by various
schools of law.
Mithila School - Assent of Lord means husband’s consent to his wife for adoption of son,
during his life time. Hence a widow can adopt with such consent.
Dravida School - Assent of Lord can be secured during his life time and it can be exercised
by the widow, after his death. Or consent can be obtained to adopting after his death also
from his kindred.
Bengal School - Assent of Lord is consent secured during his life time. It can be exercised
by the widow, after his death.
Thus in Madras where the Dravida School is applied, a widow could adopt a son to her
husband, either with her husband’s consent, or with the consent of his kindred. In this basis
made by the widow with the consent of mother-in-law was valid.

Extension of a widow’s Power to Adopt
Under Sastriac Hindu Law there was no limit of time for the widow to make an adoption
of a son to her deceased husband. The Privy Council on grounds of public police imposed a
limit upon the widow’s powers to adopt. The limit is not a durational limit measured in years. It is
a contingent limit, a limit measured in contingencies. The famous Bhoobun Mayee’s case lays
down thus limit imposed upon a widow’s power to adopt.

Bhoobun Mayee Vs. Ram Kishore (Privy Council)
A had a son B through his wife C. A gave authority to C to adopt a son, in case he died in
future without male issue. Firstly, A died leaving B and C. B married C1, but soon he also died
leaving his widow C1. The properties acquired by B from his father A were not in the hands of
C1. After sometime C adopted a son to her deceased husband A. Thereafter, C1 also adopted
a son to her deceased husband B. The adopted son of the mother-in-law sued for possession
of the family property: The adopted son of the daughter in law C1 also claimed the property. In
order to solve the conflict between the two adopted sons the validity of the adoptions had to be
decided. The Court decided C’s adoption was invalid, since at time of the adoption her power to
adopt was extinct. The following are the rule of law declared in this case.
1.
The primary object of adoption is to provide for spiritual benefit (Pilla and Udaka) to
the ancestors.
2.
When a male Hindu dies he casts a duty upon his son to offer spiritual benefit to him
and his ancestor.
3.
When his son dies unmarried, or leaving son or widow, his widowed mother can
adopt a son to her husband and provide for spiritual benefit.
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4.
5.

Similarly, when a male dies sonless he casts the duty to offer spiritual benefit, upon
his widow. The widow adopts a son to her husband and fulfill this duty.
Her son B leave his widow C1. C1 can adopt a son to her husband and provide for
spiritual benefit. When she adopts C’s potential power to adopt becomes extinct and
her adoption is invalid.

After the Act :
Under Section 8 of the Act a widow enjoys the absolute power to adopt a son or daughter
to herself. The only conditions are that at the time of adoption :
1.
She should not have a son, son’s son or son’s son’s son, if she adopts a son and
2.
She should not have a daughter or son’s daughter, if she adopts a daughter.

DOCTRINE OF RELATION BACK
Under the Doctrine of Relation Back, the adopted son was treated as posthumous son. He
was deemed to be in existence at the time of death, of the adoptive father. In result the male line
was deemed to continue without any break. In result the adopted son acquires his rights in the
adoptive family from the death of the adoptive father, and not merely from the date of adoption.
When a male Hindu dies sonless his properties became vester either in his widow or in his
surviving coparceners. When the widow adopted, a son to her husband the adoption divested
properties already vested to the widow or surviving coparcener. In other words, the adopted son
and right to recover the adoptive father’s property from the widow or the surviving coparcener.
This right of the adopted son was recognised under the Doctrine of Relation Back.

One Limitation :
A limitation was imposed upon the doctrine. Sometime for a legal necessity binding on
the estate of the adoptive father, the estate might be alienate. Such alienation was binding the
adopted son, and he could not recover the property from the alience.

Krishnamurthi Vs. Dhruwaraja :
A was the father and B was his son. Both were the coparceners in a Hindu Joint Family.
B died leaving his widow’s X. A’s surviving coparcener A acquired B’s interest by survivorship.
Later, A also died and the property was inherited by collateral C. The property passed through
many hands and ultimately, Krishnamurthy became the absolute owner by inheritance. Then the
widow X adopted a son Dhruwaraja to her deceased husband B. Dhruwaraja sued to recover the
property from Krishnamurthy. On the basis of Doctrine of relation Back, the adopted son claimed
that he was legally is existence when B died. He argued that he could divest the estate of his
adoptive father, already vested in A and his heirs. The Court recognised the claim of the adopted
son on the basis of Doctrine of Relation Back.

LAW OF GUARDIANSHIP
The Law relating to minority and guardianship among Hindus is now codified by the Hindu
Minority and Guardianship Act of 1956. The provisions and Act shall apply in addition to the
Guardians and wards Act of 1890.

1. Minor and Guardian :
The Act defines a minor as one who has not completed the age of 18 years. When a Hindu
minor has guardian appointed by Court., or were he is a ward of the Court of Wards, the minority
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continues up to 21 years. Guardian is a person having the care of (1) the person of the minor; or
(2) his property; or
(3) both his person and property.
The Act recognizes four kinds of guardians (1) Natural Guardian
(2) Testamentary Guardian
(3) Guardian appointed by Court
(4) Guardian under Guardians and Wards Act.

2.

Delegation of Custody and Guardianship :

The Guardianship is the nature of a sacred trust. Therefore he cannot during the life time
substitute another to be a guardian in his place. But he can entrust the custody of his minors to
another, but this authority can be revoked by him. Thus delegation of custody is recognised by
law, but delegation of guardianship is not recognised.

Anne Besant Vs. Narayanath :
The father entrusted the custody of his two minor boys to Mrs. Besant. He agreed that she
alone should be guardian of their person during their minority. The boys were taken over and
they had a course of tuition in England. Therefore the father demanded restoration of the custody
of the boys to him. Mrs. Besant refused to restore the boys to his custody, and so she was sued.
The Court ordered restoration and made certain observations. Custody can be delegated and
the delegation can be revoked. But delegation cannot be revoked, if revocation is not in the
welfare of the children.

NATURAL GUARDIANS
Under Sec. 6, of the Act, the following are the natural Guardians.
1.
In the case of a boy or unmarried girl the father and after him the mother.
2.
In the case of illegitimate boy or unmarried girl, the mother and after her the father.
3.
In the case of a married girl, the husband.
The custody of a minor below 5 years shall be with the mother. Though mother has
preferential right to custody, father alone continues as guardian. For just reasons the father can
move the Court to return the custody of a minor below 5 years of him.

Qualifications for a Natural Guardian
1.
He should not be a minor.
2.
He should not convert himself to another religion.
3.
He should not renounce the worldly life and become an ascetic.
Powers of a Natural Guardian :
1. Powers of alienation of minor’s property :- The Natural guardian could transfer minor’s
property for legal necessity of the minor of for the benefit of the minor’s estate. His powers of
alienation of minor’s property are-explained by the Privy council in the following case.

Hanumanth prasad Vs Mussat Babuyee :
A was a minor son. His widowed mother acted as natural guardian and mortgaged the
		
186

FAMILY LAW - I

minor’s property to B. On attaining majority A used to set aside the mortgage transaction. The
Privy Council decided that the mortgage was binding upon A, and declared the following rules
of Law :
1.
The Natural guardian has limited power to create burden on the minor’s property, or
to transfer the same.
2.
This power can be exercised by the guardian only for the legal necessity of the minor
or for the benefit or necessity of the minor’s estate.
3.
The interest of the transferees from the guardian are protected if they act bonafides.
They should enquire and satisfy themselves that the guardian is acting for the welfare
of the minor or for benefit of the minor’s estate. They need not look to the actual
application of the money ‘received by the money received by the guardian under the
transfer.

Under the Guardians and wards Act of 1890 and Sec. 8 of the Guardianship Act of
1950:
The natural guardian should obtain prior permission from the Court for the following
transfers affecting minor’s property.
1.
The mortgage, or charge, or transfer by sale, gift or exchange or Otherwise any part
of the immovable property of the minor.
2.
To lease any part of minor’s property for a term exceeding five years, or for term ‘
extending more than one year beyond the date of minor’s majority.
The Court grants prior permission for the above transfers by the guardian, only in the
case of necessity or for an evident benefit to the minor. If the natural guardian transfers minor’s
property without the prior permission from Court, the transfer is voidable, at the instance of the
minor or any person claiming under him.

Other Powers of the Natural Guardian :
Both under the prior law, and under Sec. 8 of the Act, the Natural Guardian has rights to do
all acts necessary and proper for welfare of the minor, or for the benefit of the minor estate.

1.

Contract for purchase by Guardian :

Before the Specific Relief Act contract for purchase by guardian was not binding on the
minor. Likewise the minor was not entitled to enforce such agreements. This ruling was based
on the doctrine of mutuality.

Sarwarajan Vs. Fakhruddin Mohamed (P.C.)
A minor’s guardian entered into a contract for purchase of some immovable property for
the minor. The contract was in fact for the benefit of the minor. Attaining majority, the minor sued
for Specific Performance of this contract. The Court refused specific Performance and’ observed
as follows :
For Specific Performance of a contract there should be mutuality: The doctrine of mutuality
means that both the parties to the contract should be able to mutually enforce the contract against
each other. This mutuality should exist at the time of formation of the contract, In this case the
Vendor can not enforce the contract against the minor. Therefore the minor alone cannot enjoy
the right to Specific Performance.

		
187

FAMILY LAW - I

2.

Contract for sale by the Guardian

Before the Specific Relief Act of 1963 and also after the Act. Contract for sale the guardian
was binding on the minor. Likewise he was entitled to enforce the contract against the vendee.

Subramanian Vs. Subba Rao (P.C.)
This Privy Council reversed the doctrine of mutuality. The mother of a minor son entered
into a contract for sale of minor’s estate. The intended purchaser was put in possession of
the estate, in pursuance of the contract. The minor, on attaining majority, sued for recovery of
possession on the ground that the guardian’s contract for sale was not binding upon him. The
Privy Council decided that a contract for not recover possession. Now under the Act of 1890 and
the Act of 1956 Court’s permission is necessary for this contract.

The Specific Relief Act of 1963
This Act has done away with the doctrine of mutuality. Sec. 20 of the Act states that one
party to contract is entitled to Specific Performance, even when the contract is not specifically
enforceable by the other party. The only question is whether the guardian has power to enter into
a particular contract. When he has the power, his contract can be specifically enforced both by
and against the minor.

3.

Purely Personal Covenants

Under earlier law and under Sec.8 of the Act of 1956, a natural guardian can in no case bind
the minor by a personal covenant, However if the personal covenant is made by the guardian for
the legal necessity of the minor, or for the benefit of the minor’s estate, the minor’s estate may
be made liable.

Vagheela Vs. Sheik Maiudin (P.C.)
Certain debts were charged upon the estate of the minor. The guardian mother of the minor,
transferred some of the Villages in the estate, in discharge of debts. She covenated that (1) the
villages were rent free; and (2) she and the minor would be liable to pay the revenue, in case of
assessment by the Government. Later the villages were assessed to revenue. The purchaser
used for recovering the revenue from the minor. The Privy Council decreed that the minor was
not liable, since his guardian had no power to blind the minor by purely personal covenants.

TESTAMENTARY GUARDIANS
Under prior law, the father alone had the power to appoint a guardian for his minor child by
Will. The testamentary guardian was appointed for the custody of the minor or for his property.
The mother of the minor had no power to appoint the testamentary guardian. In respect of the
undivided interest of the minor in the joint family property, testamentary guardian could not be
appointed:
Under Sec.9 of the Act of 1956 the father can appoint the testamentary guardian for the
person or property of his minor child (son or daughter). If the mother survives the father, this
appointment made by the father has no effect. The mother can act as the guardian of the minor.
She can also appoint a testamentary guardian for the minor. If she dies without appointing a
testamentary guardian, the testamentary guardian appointed by the father can function.
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Even during the father’s life time, the mother can appoint a testamentary guardian for the
minor. (1) by conversion to a non-Hindu faith, or (2) by renunciation of wordly life, if the father is
disqualified to act as guardian. In the case of illegitimate children only the mother can appoint
the testamentary guardian. Such testamentary guardian can function, even if the putative father
survives the mother.
In all cases no testamentary guardian can be appointed in respect of the undivided interest
of the minor in the joint family property. In the case of an unmarried girl, the testamentary guardian
can function only till her marriage.
Powers : The testamentary guardian enjoys all the powers of the natural guardian. His
powers can in no case exceed those of the natural guardian. However his powers can be curtailed
by the testament itself. Besides, the powers are subject to Sec.8 of the Act.

Ramanathan Vs. Palaniappa
‘A’ executed a will appointing ‘B’ as the executor of the will, and authorizing his widow to
adopt a son. Till the adopted son became a major the executor was to manage the property of
the family viz. a money lending business. In course of business ‘B’ appointed an agent to conduct
the business. The agent borrowed money from a Bank jointly with ‘C’, under a promissory note.
The bank recovered the whole amount from ‘C’; and so ‘C’ sued the adopted son for contribution.
The adopted son argued that his testamentary guardian ‘B’ had no powers to bind him by the
personal covenant created by the agent. The Court held the adopted son liable to contribute on
grounds. (1) that the testamentary guardian has all the powers of a natural guardian; (2) that
the transaction was for the benefit of the minor, since the amount borrowed was invested in the
money tending business.

DE -FACTO GUARDIANS
Old Law
The term de facto guardian is a misnomer for the de facto manager of the minor’s person
and property. When a minor has no legal guardian, usually some near relation voluntarily looks
after his person and property. He may also apply under the Guardians and Wards Act of 1890
for appointment by the Court as a Guardian. Without doing so if he possesses and Manages the
minor’s property, he is the de facto manager. The de facto guardian enjoyed powers of dealing
with minor’s property. But his acts could bind the minor only when they were for the minor’s
benefit:
1.
A de facto guardian could incur liability on behalf of the minor. The liability could bind
the minor, if it was for his benefit, or for the benefit of his estate.
2.
An acknowledgment of debt made by a de facto guardian could not bind the minor or
his estate. He could not acknowledge even debts contracted by lawful guardians.
3.
The de facto guardian could not bind the minor or his estate by his contracts with
third parties, Besides he had no powers to bind the minor or his estate by personal
covenants.
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Definition of Maintenance :

LAW OF MAINTENANCE

The Hindu Law of Maintenance has been codified under. The Hindu Adoption and
Maintenance Act of 1956
According to Sec. 3 of the Act maintenance includes (1) in all cases provision for food, clothing, residence; education and medical attendance
and treatment; and
(2) in the case of unmarried daughter, also the reasonable expenses, of her marriage,
and expenses incidental to her Marriage expenses cover the actual expenses in
performing the marriage and expenses incurred in the betrothal function and nuptial
ceremonies:
The obligation of a Hindu to maintain others arises on account of personal relationship
or ownership of property, Personal obligation is recognised in favour of virtuous wife, infirm,
and aged parents, and minor children. The personal obligation is a legal, obligation, existing
irrespective of ownership of property. Obligation based on ownership of property relates to other
members in the Joint Hindu Family, like the females.

MAINTENANCE OF WIFE
Grounds of Maintenance :
It is the duty of husband to maintain his chaste wife in the matrimonial home. Generally, if
the wife deserts her husband she lase her fight to maintenance. However for certain just reasons
the wife can live separate and claim maintenance from the husband. The just reasons are set
forth in Sec. 18 of the Act:
1.
When the husband is guilty of desertion. Desertion means abandoning the wife
without reasonable cause, and without her consent or against her wish, or wilfully
neglected her.
2.
When the husband treats the wife with cruelty. The cruelty must cause reasonable
fear in the wife’s mind that it will be harmful or injurious to live with him.
3.
If the husband is suffering from a virulent form of leprosy.
4.
If the husband keeps a concubine in the same house, or habitually resides with a
concubine elsewhere.
5.
If the husband ceases to be a Hindu by conversion to another religion.
6.
If there is any other cause justifying the wife’s separate living. The expression justifying
cause is elastic, and includes any situation (a) making the wife’s life in the matrimonial
home miserable (b) making it unjust for the courts to compel the wife to live with the
husband. The court decides upon a satisfying cause on principles of justice, equity
and good conscience.

Disqualification :
The section enacts that the wife loses her right to maintenance, if she becomes unchaste
or becomes a convert to another religion. However under Old Law bare pittance or starving
maintenance was allowed to an unchaste wife or separate maintenance is altogether denied. But
the husband’s condonation of the wife’s unchastity can cure her disqualification. In the case of
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conversion to another religion, the wife cannot recover her right to maintenance, by reconversion
to Hinduism.

Maintenance of aged parents and major unmarried daughters :
Under Sec. 20 Hindu parents are bound to maintain their unmarried daughters till their
marriage. Likewise, Hindu sons and daughters are bound to maintain their aged and infirm
parents. Aged parents and major unmarried daughter can claim maintenance only when they
are unable to maintain themselves out of their own earnings or other property.
Even under Old Law there was obligation upon a Hindu male to maintain his major unmarried
daughter and aged parents. After the Act this obligation has been imposed upon females also,i.
e. daughter and mother. Now the step mother also is included as a parent to be maintained by
the step son or step daughter:

Maintenance of illegitimate children
Under old Law an illegitimate son could claim maintenance from his putative father. After
the act he can claim it also from his mother. When his father died, he could receive maintenance
of his life time out of his father’s property, This right was recognised as substitute for a share.
Under the Old Law illegitimate son by non-Hindu concubine could not claim maintenance.
Now also Sec. 24 requires that a claim to maintenance should be a Hindu, and thus there is no
change in the law.
Now under Sec. 20 of the Act an illegitimate male child can claim maintenance only during
minority. Prior to 1956 an illegitimate daughter could not legally claim maintenance. Now she can
claim maintenance during her minority and till her marriage both from her mother and putative
father. After death of her parents maintenance can be claimed from the parent’s property in the
hands of heirs.

Dasi putra and avarudha sri
An illegitimate son by a permanently and exclusively kept concubine was called Dasi Putra.
Among the Sudras a Dasi Putra was entitled to inherit the heritable property of his Putative
father, after his death. He received 1/2 of the share of a legitimate son, This right has now been
removed and he is at present entitled only to maintenance.
A Concubine had no rights of maintenance against her paramour personally. But (an
Avarudha Sri) an exclusively and permanently kept concubine could claim maintenance from her
paramour’s property after his death. But her right to maintenance depended upon her continued
loyalty even after his death. Under the Act the concubine has no right to claim any maintenance
from her paramour.

Maintenance of widowed daughter in Law
The widow of a coparcener is a member of the Hindu Joint Family. Originally the Joint
Family Manager was bound to maintain her out of the joint family property. After the Hindu
woman’s Right to Property Act of 1937 she acquired a life estate in her husband’s share. Under
Hindu Succession Act of 1956 her limited estate has become absolute estate. Thus acquiring
right to claim share along with other heirs, the widow lost her maintenance right.
Suppose the son died divided from the coparcenary and left his widow. Under the old Law
the father-in-law had a moral obligation to maintain such a widowed daughter-in-law Now under
Sec. 19 the widowed daughter-in-law has legal right to claim maintenance from father-in-law,
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whether her marriage took place before or after the Act: But the following conditions must be
satisfied for the claim :
1.

She is unable to maintain herself out of her own earnings or other property.

2.

She is unable to obtain maintenance from the estate of her husband.

3.

She is unable to obtain maintenance from the estate of her father.

4.

She is unable to obtain maintenance from the estate of her mother.

5.

She is unable to obtain maintenance from her son or daughter.

6.

She is unable to obtain maintenance from the estate of her son or daughter.

If the father-in-law has only self-acquired property, he is only morally obliged to maintain
his widowed daughter-in-law. But on his death the widowed daughter-in-law as a dependant
under Sec. 21, can claim maintenance from the estate.

Rate of maintenance :
The Court has judicial discretion to determine (1) the need for maintenance and (2) quantum
of maintenance. The Court keeps in mind the following considerations laid down in Sec. 23.

A.

B.

Amount of maintenance of wife, children or aged parents :
1.

The position and status of parties.

2.

The reasonable wants of the claimant.

3.

Whether there is justification for the claimant wife to live separately.

4.

Claimant’s property and income

5.

Other persons entitled to claim maintenance.

Maintenance of Dependants :
1.

Net value of the estate of the deceased.

2.

The degree of relationship with deceased.

3.

Any provision for the dependant under any will.

4.

Reasonable wants of the dependant.

5.

Past relations between the dependant and the deceased.

6.

Property and income of the claimants.

7.

Other persons entitled to maintenance.

These are mere guiding principles to exercise judicial discretion, and are not mandatory
rules. In addition the Court bears in mind many other principles. In short, the Court must fix the
rate of maintenance with due regard to all the relevant factors.
The object of the Court must be to make just and reasonable allowance suited to the
position in life of the claimant.
The amount of maintenance whether fixed by Court or agreement, before or after the Act,
may be altered. Such alteration is possible if there is material change in the circumstances.
The circumstances may relate to the claimant or to the person or estate bound to maintain (1)
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Enormous rise in prices of necessaries (2) financial crisis faced by person or estate bound to
maintain (3) improvement in the condition of the claimant are all such circumstances. Even the
lump amount fixed in full quilt of maintenance is subject to review and revision. Further in spite of
an agreement not to claim enhanced maintenance, a claim can be made for enforcement.

NATURE OF MAINTENANCE
Sections 26 to 28 deal with nature of maintenance claims. Sec. 26 clearly states the debts
contracted or payable try the deceased have priority over maintenance claims. A claim for
maintenance only a personal Right and note charge, on the property, unless it is made so. When
there is a charge, maintenance claims shall have priority over the debts.
Under Sec. 27 a maintenance claim can be made a charge on the estate of the deceased
1.

By the will of the deceased.

2.

By a decree of court or

3.

By agreement between the deceased and the claimant.

A claimant may have right to receive maintenance, out of an estate. Such estate or part
of such estate may be transferred. Now the right to maintenance can be enforced against the
transferee. But the transferee is liable only. (1) when the transfer is gratuitous or (2) when he
has knowledge of the maintenance claim against the property. Thus an innocent transferee for
consideration and without notice of maintenance claim is protected. This principle is reproduced
in Sec. 28 of the Act from Sec.39 of Transfer of Property Act.

PARSI MATRIMONIAL LAW
Chief Parsi Matrimonial Courts
For the purpose of hearing units under the Parsi Marriage and Divorce Act, 1936 Special
Courts constituted in the presidency Towns of Calcutta, Madras and Bombay the State
Government set up such Special Courts in the fit places in their Territories. The Special Courts
in the Presidency Towns shall be called the Chief Matrimonial Courts. Their Jurisdiction is the
ordinary Original Civil Jurisdiction of the High Court. Generally the Chief Justice of the High
Courts shall be the Judge of the Parsi Chief Matrimonial Court. The Chief Justice may also
appoint some other Judges of the High Court to act as judges of the parsi Chief Matrimonial
Court:

District (Parsi) Matrimonial Court :
The State Government may alter the local limits of Jurisdiction of any District Parsi Matrimonial
Court. If the State Government feels that any District Matrimonial Court is unnecessary, it may
include it within the jurisdiction of the Chief Parsi Matrimonial Court. Sometimes any district may
be brought within the jurisdiction of one District Parsi Matrimonial Court. In altering the jurisdiction
of the Matrimonial Courts, the Parsi population in a particular area is taken into consideration.

Delegates :
In Trial of Matrimonial cases under the Act the judge shall be aided by seven delegates. The
delegates shall be appointed by the State Government and they shall be Parsis. Their number
in the case of High Court is below 30 and in the case of District Court is below 20. The object of
delegates is to give the local Parsis an opportunity of expressing their opinion.
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The appointment of a delegate shall be for ten year. But he shall be eligible for reappointment
for the like term. The Office as a delegate becomes vacant (1) when he completes his term of
office (2) when he resigns his office (3) when he becomes incapable or unfit to continue in
office (4) when he ceases to be a parsi (5) when he is convicted of an offence under Indian
Penal Code (6) when he is declared an insolvent when vacancy arises it is filled up by the State
Government.
The judge shall select the delegates to aid him in trial of cases, from the District in due
rotation. Before such selection party to the suit may challenge any three of the delegates. In case
of such objections, the delegates next are selected to be the judge.

Jurisdiction :
Sec. 29 states the courts in which suits to be brought. All suits must be filed in the court
within whose jurisdiction the defendant resides. When the defendant has left the territory, the suit
must be filed in the court at the place where the plaintiff and the defendant last resided together.
However; with court’s permission the suit may be filed (1) In the Court at the place where the
plaintiff resides or (2) at the place where the plaintiff and the defendant last resided together.

INDIAN DIVORCE ACT, 1869
1. Dissolution of Marriage
Sections 10 to 17 deal With dissolution of marriage. Any husband may present petition to
the District Court of High Court for dissolution of the marriage on the ground that the wife is guilty
of adultery.
Any wife may present petition to the District Court or High Court for dissolution of the
marriage on the ground that the husband after the marriage has :
1.

Changed his profession of Christianity.

2:

Gone through a form of marriage with another woman.

3.

Is guilty of bigamy with adultery.

4.

Is guilty of incestuous adultery.

5.

Is guilty of marriage with another woman with adultery.

6.

Is guilty of rape, sodomy or bestiality.

7.

Is guilty of adultery coupled with cruelty. The cruelty by itself must be enough for
dissolution.

8.

Is guilty of adultery coupled with desertion, without reasonable excuse for two
years.

When the husband filed the petition for dissolution on the ground of adultery, he shall make
the adulterer a co-respondent. The court may excuse him from doing so (1) if she wife is leading
the life of a prostitute (2) the name of the adulterer is unknown to the husband, in spite of his
efforts (3) or if the adulterer is dead.
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Every decree of dissolution passed by the High court shall be in the first instance a decree
in Nisi. The decree in Nisi is absolute after expiry of a period fixed by the order of the High court
being not less than 6 months. The petitioner must file a petition to have the decree in Nisi made
resolute, after expiry of the prescribed period. During the period (any person) can oppose the
decree being made absolute on grounds of conclusion or material effects. The Court may take
the decree absolute, or reverse the decree in Nisi or may require further enquiry.
Every decree for a dissolution made by a District Judge is subject to confirmation by the
High Court for confirmation shall be heard by two Judges of the High Court. Confirmation of the
decree shall be made only after expiry of the duration prescribed by the High Court, not less
than six months.

Nullity of Marriage (Section 18 and 19)
Any husband or wife may present a petition to the District Court or to the High Court for
declaration that the marriage is null and void. Such declaration is made on any of the following
grounds.
1.

The respondent was impotent at the time of the marriage and at the time of filing the
petition.

2.

The parties are with in the prohibited degree of consanguinity or affinity.

3.

Neither party was a lunatic or an idiot at the time of marriage.

4.

The former husband or wife of either party was living at the time of marriage, the
former marriage being in force.

The High Court may pass a decree of nullity of marriage on the ground that the consent
of either party was obtained by force or fraud. District Court’s decree shall be confirmed by the
High Court.

Judicial Separation
Husband or wife may obtain a decree for Judicial Separation on the following grounds.
(1) Adultery or cruelty or desertion without reasonable excuse for two year, or more. The
petition for Judicial Separation may be made either to the District or to the High Court. The Court
shall grant the decree if it is satisfied with the truth of the petition. (2) and if there is no legal
ground to refuse the decree.
Consequences : The wife, after Judicial Separation shall be deemed spinster with respect
to after acquired property. She can freely dispose of her property and when she dies intestate,
the property shall be inherited by her heirs. At the time of such inheritance the husband is
deemed to be dead.
The wife, after Judicial Separation is deemed spinster also for purpose of contract and
suing. If alimony is ordered to be paid to the wife by the husband, during Judicial Separation,
husband is liable for the necessaries supplied to the wife, if he fails to pay the alimony.
Reversal : When a decree for Judicial Separation is obtained in the absence of the
respondent, the respondent may file petition for reversal of the decree. If desertion was the
ground of such decree, reasonable excuse for the desertion must be proved. The court must be
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satisfied that the decree was wrong. The reversal shall not affect the rights or remedies of third
parties against the wife or the husband.

RESTITUTION OF CONJUGAL RIGHTS (section 32)
Either the husband or the wife may sometimes withdraw from the society of the other,
without reasonable excuse. Then the separated spouse can file a petition for the remedy of
Restitution of Conjugal Rights. The petition may be filed before the High Court or the District
Court. The Court grants the remedy (1) when it is satisfied with the truth of the contents in the
petition, (2) when there is no legal ground for refusing the remedy.

SPECIAL MARRIAGE ACT 1954
Solemnisation of Marriage Under The Act (Secs. 4 to 14)
The following conditions should be fulfilled for the special marriage under the Act
1.
Neither party has a spouse living,.
2.
Neither party is an idiot or lunatic.
3.
The male has complete the age of 21 years and the female the age of eighteen
years.
4.

The parties are not within the degrees of prohibited relationship. However custom
governing the parties may permit such marriage.

Notice : The parties to the intended marriage shall give notice of the marriage in the form
prescribed. It must be given to the marriage officer of the district. One or both of the parties to
the marriage must have resided for a period of not less than 30 days immediately prior to the
notice.
The Marriage Officer shall keep the notice with the records of his office. He shall also
enter a true copy of the notice in the Marriage Notice Book. The Marriage Book shall be open for
inspection to the public without fee. The Marriage Officer shall be publish a copy of the Notice,
by affixing it to a conspicuous place of the office. When either of the parties is not permanently
residing in the district, the Marriage Officer shall send a copy of the Marriage Notice to the
Marriage Officer of the district where the party is permanently residing. The Marriage Officer
receiving the copy shall also publish it in his office.
Objection : Before expiry of 30 days from the date of publication of the Marriage Notice,
any person may object to the performance of the marriage. Objection must be on the ground
that the intended marriage is contravening the conditions prescribed by the Act. If there is no
such objection, the marriage may be solemnized after the expiry of 30 days from the date of
publication of notice.
When objection is raised it is recorded by the Marriage Officer in the Marriage Notice
Book. It is signed by the person raising the objection. The Marriage Officer shall enquire into the
objections within 30 days from the date of objection. If he upholds the objection he can refuse to
solemnize the marriage. Either party to the marriage may prefer an appeal to the District Court
against the order of refusal passed by the Marriage Officer. The appeal should be filed within 30
days from the date of the order. The order of the District Court shall be final.
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Registration : At the time of solemnisation of marriage, the parties to the marriage, and
three witnesses must sign a declaration in the presence of the Marriage Officer, The Declaration
is countersigned by the Marriage Officer. The Marriage may be solemnized at the office of the
Marriage Officer, or at e place within reasonable distance which the parties desire. When it is
outside the office additional payment of fees is required. The marriage may be solemnized in
any from chosen by the parties. Under all forms the following declaration must be made by the
parties in the presence of the Marriage Officer. “I take the to be may lawful wife or husband”.
After the marriage is solemnized the Marriage Officer shall enter the marriage in the
Marriage Certificate Book. Such, certificate shall be signed by the parties to the marriage and
three witnesses. This Certificate is the conclusive proof the fact of marriage under the Act. When
marriage is not solemnized within 3 months new Notice of Marriage should be given, and the
entire procedure should be followed:

1.

Restitution of Conjugal Rights (Sec. 22)

The wife or the husband may withdraw from the society of the other, without reasonable
excuse. In such case the separated spouse may petition to the Court for the remedy of Restitution
of Conjugal Rights. The District Court shalt grant the remedy (1) when it is satisfied with the truth
of the contents in the petition, (2) and when there is no legal grounds for refusing the remedy.

2.

Judicial Separation (Sec. 23)

Either party to the marriage may file a petition for Judicial Separation, to the District Court.
The grounds for Judicial Separation are :
1.

Any of the grounds in sub-Section (1) of section 27 (Divorce)

2.

Failure to comply with the decree for Restitution of Conjugal Rights.

The Court grants the remedy 1.

when it is satisfied with the truth of the contents in the petition; and

2.

when there is no legal ground to refuse the remedy.

After the judicial separation there is no obligation upon either party to cohabit with the other.
However either party may later file a petition for rescinding the decree for Judicial Separation.
The Court rescinds the decree if it considers it just an reasonable to do so.

3.

Divorce (Sec. 27 and 28)

Either the husband or the wife may present a petition for divorce to the District Court on
the following grounds.
1.a. The respondent has committed adultery Since the solemnisation of marriage.
b.

The respondent has deserted the petitioner without cause for a period of at least
three years immediately prior to the petition.

c.

The respondent is undergoing a sentence of imprisonment for seven years or more
for an offence in the Indian Penal Code. In this case the respondent must have
completed 3 years of imprisonment before the presentation of the petition.
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d.

The respondent has treated the petitioner with cruelty, since the solemnisation of the
marriage.

e.

The respondent has been incurably of unsound mind for a continuous period of not
less than three years immediately prior to the petition.

f.

The respondent has been suffering from leprosy, for a period of not less than 3 years
immediately prior to the petition. The disease must not have been contracted from
the petitioner:

g.

The respondent has been suffering from venereal disease in a communicable form
for a period of not less than 3 years, immediately prior to the petition. The disease
must not have been contracted from the petitioner.

h.

The respondent has not been heard of as being alive for a period of seven years or
more, by those who would naturally have heard of him or her, if he or she had been
alive.

2.a. If there is no resumption of cohabitation between the parties to the marriage for a
period of one year or more, alter the passing of the decree for Judicial Separation:
b.

If there is no restitution of conjugal rights between the parties to the marriage, for a
period of one year or more, after the passing of the decree for Restitution of Conjugal
Rights.

c.

When the husband is guilty of rape, sodomy or bestiality after the solemnisation of
the marriage.

Divorce of Mutual Consent :
Both parties together may present a petition to the District Court for Divorce by Mutual
consent. The Court grant divorce.
1.

if they lived separately for a period of one year or more; and

2.

if they are not able to live together; and

3.

if they mutually agree to have the marriage dissolved.

Within two years and after one year from the date of presentation of the petition, the parties
should make a motion. On such motion the Court shall hear the parties and grant the decree of
Divorce if the contents of the petition are true. The divorce take effect only from the date of the
decree of divorce.
The petition for divorce can be presented only after three years from the date of entering
the certificate of marriage in the Marriage Certificate Book. However the District Court may
entertain premature petitions.
1.
When there is exceptional hardship to the petitioner; or
2.
There is exceptional depravity on the part of the respondent.
Sometimes permission for premature petitions is obtained from the District Court through
misrepresentation or conceatment of the nature of the case. In such case the District Court
passes the decree on condition that it shall take effect only on the expiry of 3 years, or dismisses
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the petition for divorce. In deciding premature petitions for divorce 1.
The court regards the interests of the children of the marriage; and
2.
The Court also regards the possibilities or reconciliation between the parties.
The divorced persons may remarry after one year (10 from the date of the decree of
divorce; or (2) from the date of confirmation of the decree by the appellate Court.

Void Marriages (Sec. 24)
A marriage solemnized under the Act is void, and a decree of nullity may be obtained from
the Court.
1.
If the condition prescribed for the valid, marriage under the Act are violated. (refer to
conditions)
2.
if the respondent is impotent at the time of marriage and the time of filling the
petition.
3.
Marriages registered under Sec. 15 of the Act are deemed to be marriages solemnized
under this Act. They are void, if the condition in Sec. 15 are not fulfilled.

Voidable Marriages (Sec. 25)
Marriage solemnized under the Act is voidable on the following grounds
1.
If the marriage is not consummated owing to the willful refusal of the respondent.
2.
If the respondent was at the time of marriage pregnant by some person other than
the petitioner:
3.
If the consent of either party to the marriage was obtained by coercion or fraud.
In the case of conditions (2) a)
the petitioner must be ignorant of the pregnancy at the time of marriage.
b)
petition must be filed within one year from the date of marriage.
c)
marital intercourse with the consent of the petitioner should not take place after
discovering the ground for nullity.
In the case of condition (3) a)
petition should be filed within one year from the time of cessation of force, or from the
time of discovery of the fraud.
b)
the petition should not live with the respondent with free consent, after cessation; of
coercion or discovery of fraud.
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MOHAMMEDAN LAW
INTRODUCTION
1.

Conspectus :
The place of personal law in the Indian Legal System.

Mohammadan. Law applied in India to Mohammedans in some matters only. Hence
application with respect to (a) persons, (b) topics.
Conspectus of Islamic Law - one of the great legal systems of the world -today.
Islamic conception of religion and law, divinely ordained and basically immutable.
Wider in scope than Western Law. Mohammedan Law is more strictly religious and has
undergone less of secularisation than Hindu Law.

2.

Origin of Islam :

Hindu Law & Mohammedan Law are so immediately connected with religion that they
cannot be deserved from it.
Origin of Islam - advent of the Prophet and his Mission the rise and spread of Islam as a
complete code of life. Death of Prophet 632 A.D. events following Muslim world divided on the
issue of succession Shias and Sunnis.

3.

Sources of Mohammedan Law.

		

Classical Sources :

The Koran : Ipsissima verba of God communicated in its final form through a single
human channel. Primary source in point of time and importance. Differs from a code in form and
context.
The Traditions (Sunna or Hadith): What the prophet said and did and what was done in his
presence without his disapproval.
Ijma : Agreement of the jurists among followers of Mohammed in a particular age on a
question of law.
Qiyas : Reasoning by analogy.
Additional Sources :
Pre Islamic customs of the Arabs.
Local Usages.
Justice, Equity and Good Conscience.

Schools of Mohammedan Law :
Division into great sects and each sect, into different sub-sects, or schools origin of the
different schools.
Sunni Law : Hanafi, Maliki, Shafi, Hanbati; the Hanafi School - Abu Haneefa and his 2
disciples, primary authorities and texts, the Hedaya and Fatawa Alamgin.
Shia Law : Ithna-Asharias, Istamailyas, Zaidyas. The “Sharaya-ul Islam”.
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APPLICATION OF MOHAMMEDAN LAW
1.

General Principles

“If each sect has its own rule according to Mohammedan Law, that rule should be followed
with respect to the sect”.
Change of sect on sub-sect. Effect of marriage. Law of the sect or sub-sect, to which
defendant belongs.
Presumption :

2.

1)

Parties to a suit or proceeding are sunnis.

2)

A Sunni is governed by Hanafi Laws.

3)

A shia is governed by Ithna-Asharia Law.

Persons : Who is Mohammedan?

“The essential doctrine of the Mohammedan religion is that there is but one god and
Mohammed is his prophet” - Naratakata Vs. Parakkal 45. Mad 986.
Any person who acknowledges the unity of God and the Prophetic mission of Mohammed
is a Mohammedan, Jiwan Khan Vs. Habib AIR 1933 Loh (PC).
Mohd. by birth : “In strict Mohd. Law if either parent is a Mohd. the child presumed a Mohd.
“In India, under ordinary circumstances, a child takes his father’s religion”. (P.C. in skinner Vs
Order).
Mohd. by Conversion : Formal profession of Islam is necessary and sufficient Abdul Razack
Vs. Aga Mohd: (1893) 21 M.I.A. 54.
But the change of religion must be made honestly without any intent to cannot a fraud on
the law.
Apostasy : Express and impled. Effect under Islamic Law, Statutory provision - Freedom of
Religion and shariat Act.

3.

The Muslim Personal Law (Shariat) Application Act, 1937.

Objects and Reasons
1.

To ensure certainity and definiteness

2.

There was difficulty of ascertaining and administering customary law.

3.

To improve the position of women.

4.

Shariat is in the form of a variable code.

Preamble
To make provisions for the application of the Muslim Personal Law (Shariat) to Muslims in
the provinces of India.
Section 2 : Notwithstanding any customs or usage to the contrary, in all questions (save
questions relating to agricultural land) regarding intestable succession, special property of
females, including personal inherited or obtained under contact or gift or any other provision
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of personal law, marriage, dissolution of marriage, including Talak, Lia,. Zihar, Lion, Khula and
Mubaraat, maintenance, dower, guardianship, gift, honests and trust properties and waqfs (other
than charities and charitable institutions and charitable and religious endowments) the rule of
decision where the parties are Muslims shall be the Muslim Personal Law (Shariat).
Section 3:
(1) Any person who satisfies prescribed authority.
(2) (a) that he is a Muslim, and
(b) that he is Competent to contract within the meaning of Sec. 121 of the Indian
contract Act 1872; and
(c) that he is a resident of a province of India, may by declaration in form and field
before the prescribed authority deciare that he desires to obtain the benefits of
the provisions of Sec. 2 shall apply to the declarant and all his minor children and
their descendants as if in addition to the matter enumerated therein adoption,
wills and legacies were also specified.
Section 3(2): Provides for an appeal against an order of the prescribed authority refusing
to accept a declaration under sub section (a).
Section 4 : Confers power on the provisional Government to make rules to carry into effect
the provisions of the Act.
Section 5 : (Later repealed by the Dissolution of a Muslim Marriage Act of 1939) the
District Judge may, on petition made by a Muslim named woman, dissolve marriage on any
ground recognised by Muslim Personal Law (Shariat)
Section 6 : Repeals provisions of Acts and Regulations specified in so far as they are
inconsistent with the provisions of the Act. Sec. 16 of the Madras Civil Courts Act 1873 is
specified.
MUSLIM LAW OF MARRIAGE (NIKHA)
Nikha - Civil contract - no religious ceremony is necessary to bring about the relationship.
Capacity :
1.
Completion of 15 years on attainment of puberty.
2.
Dower
3.
Consent
4.
Sound mind.
There are 3 kinds of marriage.
1.
Valid Marriage (Shahih)
2.
Void Marriage (Batil)
3.
Irregular Marriage (Fasid)
DOWER (MAHR)
Dower is any amount of money or property given to a wife by her husband as a mark of
respect in which the wife is held by the husband.
The different kinds of Dower are;
						
1) Prompt Dower.
1.
Specified Dower
						
2) Deferred Dower:
2.
Proper Dower
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LAW OF DIVORCE (TALAK)
Different ways in which the marriage may be dissolved under Mohammedan Law.
I.	Husband Divorcing Wife :
1.
Talak Ahasan
2.
Talak Hasan
3.
Talak-ul-biddat.
II.
Divorce by Mutual Consent
1.
Khula
2.
Mubaraat
III. Judicial Divorce at Instance of wife
1.
Procedure of Lien.
2.
Talak by Tafweez.
3.
Impotence of Husband.
4.
New ground recognised by the Dissolution of Muslim Marriages Act 1939.
VI. Other modes of Divorce
1.
Zihar
2.
I’ la

ACKNOWLEDGMENT OF PATERNITY (IKFAR)
A Muslim parent i.e. father recognizes the paternity of his legitimate child by way of
acknowledgment - Doctrine Acknowledgment of Paternity.

Guardianship of Person
1.

Concept of Minority according to Mohammedan Law.

2.

Relative rights of father and mother with regard to the custody of infant children.

3.

Principles applicable to the custody of female children under Mohammedan Law.

4.

Principles applicable to the custody of male infants.

Guardianship of Property
1.

Legal guardians of the property of a minor.

2.

Powers of alienation of the guardian over the minor’s property.

3.

Defacto guardian and his powers:
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Law of Maintenance
Maintenance of wife, children and parents application of Sec.125 Cr. PC to Muslims Shah
Bano’s case. The appellant Mohd. Ahmed Khan married Shah Bano Begum, the respondent
in 1932 and begotten 3 sons & 2 daughters. In 1975 the appellant seen the respondent out of
the house. In 1978 the respondent filed a petition before the Magistrate for maintenance U/S:
125 Cr.P.C. claiming Rs. 800/- p.m. In November, 1978 the appellant divorces the respondent
by invocable Talak. His defence before the Magistrate was that she had ceases to be his wife
by reason of talak, and that he had already paid maintenance at the rate of Rs. 240/- p.m. for
2 years and that he had already deposited Rs: 3000/- in the count being the deferred dower
payable to her. In August 1979 the Magistrate directed the appellant to pay Rs. 25/- p.m. by way
maintenance to the respondent. The respondent appealed to the High Court for enhancement
of maintenance amount as according to her the appellant was earning Rs. 60,000/- per year.
The High Court enhanced the maintenance to Rs. 179.20 p.m. The husband appealed to the
Supreme Court. A bench of 5 Judges including the Chief Justice Y.V. Chendrachud held that Sec.
125 Cr. P.C. is applicable to Muslims also. This decision was not liked by a section of Muslims
Community. In order to maintain status quo and at the same time not to derogate the Supreme
Court Judgement, the parliament passed Muslim women’s (Protection of Rights on Divorce
Act) 1986. According to this all the husband’s lability to pay maintenance to the divorced wife
extends up to the period of iddat only. Thereafter he need not pay maintenance. This Act also
makes the provision of Sec. 125 Cr. P.C. applicable to Muslims if both the husband and wife give
their consent for the petition for maintenance being tried under Sec. 125 Cr. PC. Thus this Act
retains both orthodox view of personal law and the progressive and liberal view expressed by the
Supreme Court in Shah Bano’s case.
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