1. ENGLISH - III
1. SUMMARY - ETHICS ON VIRTUES AND VICES

- ARISTOTLE

INTRODUCTION
The Nicomachean Ethics is the name normally given to Aristotle’s best known work on ethics. The
theme of the work is the Socratic question which had previously been explored in Plato’s works, of how
men should best live. It is partly intended to help people become good, and is not only a contemplation
about good living. It is therefore connected to Aristotle’s other practical writings, on Politics, which also
aim at people becoming good, though from the perspective of a law-giver, looking at the good of a
whole community. The Nicomachean Ethics is widely considered one of the most important historical
philosophical works, and had an important impact upon the European Middle Ages, becoming the core
of medieval philosophy.

ETHICS ON VICES AND VIRTUES:
Aristotle argues that the correct approach in studying such controversial subjects as Ethics or
Politics, which involve discussing what is true about what is beautiful or just, is to start with what would
be roughly agreed to be true by people of good up-bringing and experience in life, and to work from there
to a higher understanding. If there are several virtues the best and most complete or perfect of them will
be the happiest one. He also asserts as part of this starting point that virtue for a human must involve
reason in thought and speech (logos), as this is an aspect (an ergon, literally meaning a task or work) of
human living.
Aristotelian Ethics is about what makes a virtuous character (ethike arete) possible, which is in
turn necessary if happiness is to be possible. He describes a sequence of necessary steps in order to
achieve this: righteous actions, often done under the influence of teachers, allow the development of the
right habits, which in turn can allow the development of a good stable character in which the habits are
voluntary, and this in turn gives a chance of achieving eudaimonia

WHO SHOULD STUDY ETHICS AND HOW?
Concerning accuracy and whether ethics can be treated in an objective way, Aristotle points out
that the “things that are beautiful and just, about which politics investigates, involve great disagreement
and inconsistency, so that they are thought to belong only to convention and not to nature”. For this
reason Aristotle claims it is important not to demand too much precision, like the demonstrations we
would demand from a mathematician, but rather to treat the beautiful and the just as “things that are so
for the most part”. We can do this because people are good judges of what they are acquainted with, but
this in turn implies that the young (in age or in Character), being inexperienced, are not suitable for study
of this type of political subject.

AIMS OF ETHICS:
As assertion that all making, investigating (every methods, like the Ethics itself), all deliberate
actions and choice, all aim at some good. Aristotle points to the fact that many aims are really only
intermediate aims, and are desired only because they make the achievement of higher aims possible.
Aristotle asserts that there is one highest aim, happiness, and it must be the same as politics should
have, because what is best for an individual is less beautiful (kalos) and divine (theios) than what is
good for a people (ethnos) or city (polis). The aim of political capacity should include the aim of all other
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pursuits, so that “this end would be the human good. Artistotle argues that a happy person at work in
accordance with virtue “will bear what misfortune brings most beautifully and in complete harmony in
every instance”.

VIRTUES OF CHARACTER CAN BE DESCRIBED AS MEANS:
Aristotle says that whereas virtue of thinking needs teaching, experience and time, virtue of character
(mortal virtue) comes about as a consequence of following the right habits. According to Aristotle the
potential for this virtue is by nature in humans, but whether virtues come to the present or not is not
determined by human nature. Aristotle says that we can describe virtues as things which are destroyed
by deficiency or excess. To truly be a virtuous person, one’s virtuous actions must meet three conditions:
a)
They are done knowingly;
b)
They are chosen for their own sakes; and
c)
They are chosen according to a stable disposition.
Virtue of character must not only be the making of a good human, but also the way in which a
human does his own work well. And being skilled in an art can also be described as a mean between
excess and deficiency.

2. CIVIL DISOBEDIENCE
- Henry David Thoreau
Thoreau opens his essay with the motto “That government is best which governs least.” His distrust
of government stems from the tendency of the latter to be “perverted and abused” before the people can
actually express their will through it. A case in point is the Mexican war (1846¬1848, which extended slavery
into new US territories), orchestrated by a small elite of individuals who have manipulated government
to their advantage against popular will. Government inherently lends itself to oppressive and corrupt
uses since it enables a few men to impose their moral will on the majority and to profit economically from
their own position of authority. Thoreau views government as a fundamental hindrance to the creative
enterprise of the people it purports to represent. He cites as a prime example the regulation of trade and
commerce, and its negative effect on the forces of the free market.
A man has an obligation to act according to the dictates of his conscience, even if the latter goes
against majority opinion, the presiding leadership, or the laws of society. In cases where the government
supports unjust or immoral laws, Thoreau’s notion of service to one’s country paradoxically takes the
form of resistance against it. Resistance is the highest form of patriotism because it demonstrates a
desire not to subvert government but to build a better one in the long term. Along these lines, Thoreau
does not advocate a wholesale rejection of government, but resistance to those specific features deemed
to be unjust or immoral.
In the American tradition, men have a recognized and cherished right of revolution, from which
Thoreau derives the concept of civil disobedience. A man disgraces himself by associating with a
government that treats even some of its citizens unjustly, even if he is not the direct victim of its injustice.
Thoreau takes issue with William Paley, an English theologian and philosopher, who argues that any
movement of resistance to government must balance the enormity of the grievance to be redressed
and the “probability and expense” of redressing it. It may not be convenient to resist, and the personal
costs may be greater than the injustice to be remedied; however, Thoreau firmly asserts the primacy of
individual conscience over collective pragmatism.
Thoreau turns to the issue of effecting change through democratic means. The position of the
majority, however legitimate in the context of a democracy, is not tantamount to a moral position. ‘Thoreau
believes that the real obstacle to reform lies with those who disapprove of the measures of government
while tacitly lending it their practical allegiance. At the very least, if an unjust government is not to be
directly resisted, a man of true conviction should cease to lend it his indirect support in the form of taxes.
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Thoreau acknowledges that it is realistically impossible to deprive the government of tax dollars for the
specific policies that one wishes to oppose. Still, complete payment of his taxes would be tantamount to
expressing complete allegiance to the State. Thoreau calls on his fellow citizens to withdraw their support
from the government of Massachusetts and risk being thrown in prison for their resistance. Forced to
keep all men in prison or abolish slavery, the State would quickly exhaust its resources and choose the
latter course of action. For Thoreau, out of these acts of conscience flow “a man’s real manhood and
immortality.”
Money is a generally corrupting force because it binds men to the institutions and the government
responsible for unjust practices and policies, such as the enslavement of black Americans and the pursuit
of war with Mexico. Thoreau sees a paradoxically inverse relationship between money and freedom. The
poor man has the greatest liberty to resist because he depends the least on the government for his own
welfare and protection.
After refusing to pay the poll tax for six years, Thoreau is thrown into jail for one night. While in
prison, Thoreau realizes that the only advantage of the State is “superior physical strength.” Otherwise,
it is completely devoid of moral or intellectual authority, and even with its brute force, cannot compel him
to think a certain way.
Why submit other people to one’s own moral standard? Thoreau meditates at length on this question.
While seeing his neighbors as essentially well-intentioned and in some respects undeserving of any
moral contempt for their apparent indifference to the State’s injustice, Thoreau nonetheless concludes
that he has a human relation to his neighbors, and through them, millions of other men. He does not
expect his neighbors to conform to his own beliefs, nor does he endeavor to change the nature of men.
On the other hand, he refuses to tolerate the status quo.
Despite his stance of civil disobedience on the questions of slavery and the Mexican war, Thoreau
claims to have great respect and admiration for the ideals of American government and its institutions.
Thoreau goes so far as to state that his first instinct has always been conformity. Statesmen, legislators,
politicians—in short, any part of the machinery of state bureaucracy—are unable to scrutinize the
government that lends them their authority. Thoreau values their contributions to society, their pragmatism
and their diplomacy, but feels that only someone outside of government can speak the Truth about it.
The purest sources of truth are, in Thoreau’s view, the Constitution and the Bible. Not surprisingly,
Thoreau holds in low esteem the entire political class, which he considers incapable of devising the most
basic forms of legislation. In his last paragraph, Thoreau comes full circle to discussing the authority and
reach of government, which derives from the “sanction and consent of the governed.” Democracy is not
the last step in the evolution of government, as there is still greater room for the State to recognize the
freedom and rights of the individual. Thoreau concludes on an utopic note, saying such a State is one he
has imagined “but not yet anywhere seen.”

3. ON LIBERTY
John Stuart Mill
The subject of this Essay is not the so-called Liberty of the Will, so unfortunately opposed to the
misnamed doctrine of Philosophical Necessity; but Civil, or Social Liberty: the nature and limits of the
power which can be legitimately exercised by society over the individual. A question seldom stated, and
hardly ever discussed, in general terms, but which profoundly influences the practical controversies of the
age by its latent presence, and is likely soon to make itself recognized as the vital question of the future.
It is so far from being new, that, in a certain sense, it has divided mankind, almost from the remotest
ages, but in the stage of progress into which the more civilized portions of the species have now entered,
it presents itself under new conditions, and requires a different and more fundamental treatment.
The struggle between Liberty and Authority is the most conspicuous feature in the portions of
history with which we are earliest familiar, particularly in that of Greece, Rome, and England. But in old
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times this contest was between subjects, or some classes of subjects, and the government. By liberty,
was meant protection against the tyranny of the political rulers. The rulers were conceived (except in
some of the popular governments of Greece) as in a necessarily antagonistic position to the people
whom they ruled. They consisted of a governing One, or a governing tribe or caste, who derived their
authority from inheritance or conquest; who, at all events, did not hold it at the pleasure of the governed,
and whose supremacy men did not venture, perhaps did not desire, to contest, whatever precautions
might be taken against its oppressive exercise. Their power was regarded as necessary, but also as
highly dangerous; as a weapon which they would attempt to use against their subjects, no less than
against external enemies. To prevent the weaker members of the community from being preyed upon
by innumerable vultures, it was needful that there should be an animal of prey stronger than the rest,
commissioned to keep them down. But as the king of the vultures would be no less bent upon preying
upon the flock than any of the minor harpies, it was indispensable to be in a perpetual attitude of defence
against his beak and claws. The aim, therefore, of patriots, was to set limits to the power which the ruler
should be suffered to exercise over the community; and this limitation was what they meant by liberty. It
was attempted in two ways. First, by obtaining a recognition of certain immunities, called political liberties
or rights, which it was to be regarded as a breach of duty in the ruler to infringe, and which, if he did
infringe, specific resistance, or general rebellion, was held to be justifiable. A second, and generally a
later expedient, was the establishment of constitutional checks; by which the consent of the community,
or of a body of some sort supposed to represent its interests, was made a necessary condition to some
of the more important acts of the governing power. To the first of these modes of limitation, the ruling
power, in most European countries, was compelled, more or less, to submit. It was not so with the
second; and to attain this, or when already in some degree possessed, to attain it more completely,
became everywhere the principal object of the lovers of liberty. And so long as mankind were content
to combat one enemy by r, and to be ruled by a master, on condition of being guaranteed more or less
efficaciously against his tyranny, they did not carry their aspirations beyond this point.
A time, however, came in the progress of human affairs, when men ceased to think it a necessity
of nature that their governors should be an independent power, opposed in interest to themselves.
It appeared to them much better that the various magistrates of the State should be their tenants or
delegates, revocable at their pleasure. In that way alone, it seemed, could they have complete security
that the powers of government would never be abused to their disadvantage. By degrees, this new
demand for elective and temporary rulers became the prominent object of the exertions of the popular
party, wherever any such party existed; and superseded, to a considerable extent, the previous efforts
to limit the power of rulers. As the struggle proceeded for making the ruling power emanate from the
periodical choice of the ruled, some persons began to think that too much importance had been attached
to the limitation of the power itself. That (it might seem) was a resource against rulers whose interests
were habitually opposed to those of the people. What was now wanted was, that the rulers should be
identified with the people; that their interest and will should be the interest and will of the nation. The
nation did not need to be protected against its own will. There was no fear of its tyrannizing over itself. Let
the rulers be effectually responsible to it, promptly removable by it, and it could afford to trust them with
power of which it could itself dictate the use to be made. Their power was but the nation’s own power,
concentrated, and in a form convenient for exercise. This mode of thought, or rather perhaps of feeling,
was common among the last generation of European liberalism, in the Continental section of which, it still
apparently predominates. Those who admit any limit to what a government may do, except in the case
of such governments as they think ought not to exist, stand out as brilliant exceptions among the political
thinkers of the Continent. A similar tone of sentiment might by this time have been prevalent in our own
country, if the circumstances which for a time encouraged it had continued unaltered.
But, in political and philosophical theories, as well as in persons, success discloses faults and
infirmities which failure might have concealed from observation. The notion, that the people have no need
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to limit their power over themselves, might seem axiomatic, when popular government was a thing only
dreamed about, or read of as having existed at some distant period of the past. Neither was that notion
necessarily disturbed by such temporary aberrations as those of the French Revolution, the worst of
which were the work of an usurping few, and which, in any case, belonged, not to the permanent working
of popular institutions, but to a sudden and convulsive outbreak against monarchical and aristocratic
despotism. In time, however, a democratic republic came to occupy a large portion of the earth’s surface,
and made itself felt as one of the most powerful members of the community of nations; and elective and
responsible government became subject to the observations and criticisms which wait upon a great
existing fact. It was now perceived that such phrases as “self government,” and “the power of the people
over themselves,” do not express the true state of the case. The “people” who exercise the power, are
not always the same people with those over whom it is exercised, and the “self government” spoken of,
is not the government of each by himself, but of each by all the rest. The will of the people, moreover,
practically means, the will of the most numerous or the most active part of the people; the majority, or
those who succeed in making themselves accepted as the majority; the people, consequently, may
desire to oppress a part of their number; and precautions are as much needed against this, as against
any other abuse of power. The limitation, therefore, of the power of government over individuals, loses
none of its importance when the holders of power are regularly accountable to the community, that is,
to the strongest party therein. This view of things, recommending itself equally to the intelligence of
thinkers and to the inclination of those important classes in European society to whose real or supposed
interests democracy is adverse, has had no difficulty in establishing itself; and in political speculations
“the tyranny of the majority” is now generally included among the evils against which society requires to
be on its guard.
Like other tyrannies, the tyranny of the majority was at first, and is still vulgarly, held in dread,
chiefly as operating through the acts of the public authorities. But reflecting persons perceived that when
society is itself the tyrant - society collectively, over the separate individuals who compose it - its means
of tyrannizing are not restricted to the acts which it may do by the hands of its political functionaries.
Society can and does execute its own mandates: and if it issues wrong mandates instead of right, or any
mandates at all in things with which it ought not to meddle, it practises a social tyranny more formidable
than many kinds of political oppression, since, though not usually upheld by such extreme penalties,
it leaves fewer means of escape, penetrating much more deeply into the details of life, and enslaving
the soul itself. Protection, therefore, against the tyranny of the magistrate is not enough; there needs
protection also against the tyranny of the prevailing opinion and feeling; against the tendency of society to
impose, by other means than civil penalties, its own ideas and practices as rules of conduct on those who
dissent from them; to fetter the development, and, if possible, prevent the formation, of any individuality
not in harmony with its ways, and compel all characters to fashion themselves upon the model of its own.
There is a limit to the legitimate interference of collective opinion with individual independence; and to
find that limit, and maintain it against encroachment, is as indispensable to a good condition of human
affairs, as protection against political despotism.
But though this proposition is not likely to be contested in general terms, the practical question,
where to place the limit - how to make the fitting adjustment between individual independence and social
control - is a subject on which nearly everything remains to be done. All that makes existence valuable
to any one, depends on the enforcement of restraints upon the actions of other people. Some rules of
conduct, therefore, must be imposed, by law in the first place, and by opinion on many things which are
not fit subjects for the operation of law. What these rules should be, is the principal question in human
affairs; but if we except a few of the most obvious cases, it is one of those which least progress has been
made in resolving. No two ages, and scarcely any two countries, have decided it alike; and the decision
of one age or country is a wonder to another. Yet the people of any given age and country no more
suspect any difficulty in it, than if it were a subject on which mankind had always been agreed. The rules
which obtain among themselves appear to them self evident and self justifying.
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This all but universal illusion is one of the examples of the magical influence of custom, which is not
only, as the proverb says a second nature, but is continually mistaken for the first. The effect of custom,
in preventing any misgiving respecting the rules of conduct which mankind impose on one another, is
all the more complete because the subject is one on which it is not generally considered necessary that
reasons should be given, either by one person to others, or by each to himself. People are accustomed
to believe and have been encouraged in the belief by some who aspire to the character of philosophers,
that their feelings, on subjects of this nature, are better than reasons, and render reasons unnecessary.
The practical principle which guides them to their opinions on the regulation of human conduct, is the
feeling in each person’s mind that everybody should be required to act as he, and those with whom
he sympathizes, would like them to act. No one, indeed, acknowledges to himself that his standard of
judgment is his own liking; but an opinion on a point of conduct, not supported by reasons, can only count
as one person’s preference; and if the reasons, when given, are a mere appeal to a similar preference
felt by other people, it is still only many people’s liking instead of one. To an ordinary man, however, his
own preference, thus supported, is not only a perfectly satisfactory reason, but the only one he generally
has for any of his notions of morality, taste, or propriety, which are not expressly written in his religious
creed; and his chief guide in the interpretation even of that. Men’s opinions, accordingly, on what is
laudable or blamable, are affected by all the multifarious causes which influence their wishes in regard
to the conduct of others, and which are as numerous as those which determine their wishes on any
other subject. Sometimes their reason - at other times their prejudices or superstitions: often their social
affections, not seldom their anti-social ones, their envy or jealousy, their arrogance or contemptuousness:
but most commonly, their desires or fears for themselves - their legitimate or illegitimate self interest.
Wherever there is an ascendant class, a large portion of the morality of the country emanates from
its class interests, and its feelings of class superiority. The morality between Spartans and Helots,
between planters and negroes, between princes and subjects, between nobles and roturiers, between
men and women, has been for the most part the creation of these class interests and feelings: and the
sentiments thus generated, react in turn upon the moral feelings of the members of the ascendant class,
in their relations among themselves. Where, on the other hand, a class, formerly ascendant, has lost
its ascendancy, or where its ascendancy is unpopular, the prevailing moral sentiments frequently bear
the impress of an impatient dislike of superiority. Another grand determining principle of the rules of
conduct, both in act and forbearance which have been enforced by law or opinion, has been the servility
of mankind towards the supposed preferences or aversions of their temporal masters, or of their gods.
This servility though essentially selfish, is not hypocrisy; it gives rise to perfectly genuine sentiments of
abhorrence; it made men burn magicians and heretics. Among so many baser influences, the general
and obvious interests of society have of course had a share, and a large one, in the direction of the moral
sentiments: less, however, as a matter of reason, and on their own account, than as a consequence of
the sympathies and antipathies which grew out of them: and sympathies and antipathies which had little
or nothing to do with the interests of society, have made themselves felt in the establishment of moralities
with quite as great force.
The likings and dislikings of society, or of some powerful portion of it, are thus the main thing
which has practically determined the rules laid down for general observance, under the penalties of
law or opinion. And in general, those who have been in advance of society in thought and feeling, have
left this condition of things unassailed in principle, however they may have come into conflict with it
in some of its details. They have occupied themselves rather in inquiring what things society ought to
like or dislike, than in questioning whether its likings or dis likings should be a law to individuals. They
preferred endeavouring to alter the feelings of mankind on the particular points on which they were
themselves heretical, rather than make common cause in defence of freedom, with heretics generally.
The only case in which the higher ground has been taken on principle and maintained with consistency,
by any but an individual here and there, is that of religious belief a case instructive in many ways, and
not least so as forming a most striking instance of the fallibility of what is called the moral sense: for the
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odium theologicum, in a sincere bigot, is one of the most unequivocal cases of moral feeling. Those
who first broke the yoke of what called itself the Universal Church, were in general as little willing to
permit difference of religious opinion as that church itself. But when the heat of the conflict was over,
without giving a complete victory to any party, and each church or sect was reduced to limit its hopes
to retaining possession of the ground it already occupied; minorities, seeing that they had no chance
of becoming majorities, were under the necessity of pleading to those whom they could not convert, for
permission to differ. It is accordingly on this battle-field, almost solely, that the rights of the individual
against society have been asserted on broad grounds of principle, and the claim of society to exercise
authority over dissentients openly controverted. The great writers to whom the world owes what religious
liberty it possesses, have mostly asserted freedom of conscience as an indefeasible right, and denied
absolutely that a human being is accountable to others for his religious belief. Yet so natural to mankind
is intolerance in whatever they really care about, that religious freedom has hardly anywhere been
practically realized, except where religious indifference, which dislikes to have its peace disturbed by
theological quarrels, has added its weight to the scale. In the minds of almost all religious persons, even
in the most tolerant countries, the duty of toleration is admitted with tacit reserves. One person will bear
with dissent in matters of church government, but not of dogma; another can tolerate everybody, short of
a Papist or an Unitarian; another, every one who believes in revealed religion; a few extend their charity
a little further, but stop at the belief in a God and in a future state. Wherever the sentiment of the majority
is still genuine and intense, it is found to have abated little of its claim to be obeyed.
In England, from the peculiar circumstances of our political history, though the yoke of opinion is
perhaps heavier, that of law is lighter, than in most other countries of Europe; and there is considerable
jealousy of direct interference, by the legislative or the executive power with private conduct; not so
much from any just regard for the independence of the individual, as from the still subsisting habit of
looking on the government as representing an opposite interest to the public. The majority have not yet
learnt to feel the power of the government their power, or its opinions their opinions. When they do so,
individual liberty will probably be as much exposed to invasion from the government, as it already is from
public opinion. But, as yet, there is a considerable amount of feeling ready to be called forth against any
attempt of the law to control individuals in things in which they have not hitherto been accustomed to
be controlled by it; and this with very little discrimination as to whether the matter is, or is not, within the
legitimate sphere of legal control; in so much that the feeling, highly salutary on the whole, is perhaps
quite as often misplaced as well grounded in the particular instances of its application.
There is, in fact, no recognized principle by which the propriety or impropriety of government
interference is customarily tested. People decide according to their personal preferences. Some,
whenever they see any good to be done, or evil to be remedied, would willingly instigate the government
to undertake the business; while others prefer to bear almost any amount of social evil, rather than add
one to the departments of human interests amenable to governmental control. And men range themselves
on one or the other side in any particular case, according to this general direction of their sentiments;
or according to the degree of interest which they feel in the particular thing which it is proposed that the
government should do; or according to the belief they entertain that the government would, or would
not, do it in the manner they prefer; but very rarely on account of any opinion to which they consistently
adhere, as to what things are fit to be done by a government. And it seems to me that, in consequence
of this absence of rule or principle, one side is at present as often wrong as the other; the interference of
government is, with about equal frequency, improperly invoked and improperly condemned.
The object of this Essay is to assert one very simple principle, as entitled to govern absolutely the
dealings of society with the individual in the way of compulsion and control, whether the means used be
physical force in the form of legal penalties, or the moral coercion of public opinion. That principle is, that
the sole end for which mankind are warranted, individually or collectively in interfering with the liberty of
action of any of their number, is self protection. That the only purpose for which power can be rightfully
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exercised over any member of a civilized community, against his will, is to prevent harm to others. His
own good, either physical or moral, is not a sufficient warrant. He cannot rightfully be compelled to do
or forbear because it will be better for him to do so, because it will make him happier, because, in the
opinions of others, to do so would be wise, or even right. These are good reasons for remonstrating
with him, or reasoning with him, or persuading him, or entreating him, but not for compelling him, or
visiting him with any evil, in case he do otherwise. To justify that, the conduct from which it is desired to
deter him must be calculated to produce evil to some one else. The only part of the conduct of any one,
for which he is amenable to society, is that which concerns others. In the part which merely concerns
himself, his independence is, of right, absolute. Over himself, over his own body and mind, the individual
is sovereign.
It is, perhaps, hardly necessary to say that this doctrine is meant to apply only to human beings
in the maturity of their faculties. We are not speaking of children, or of young persons below the age
which the law may fix as that of manhood or womanhood. Those who are still in a state to require being
taken care of by others, must be protected against their own actions as well as against external injury.
For the same reason, we may leave out of consideration those backward states of society in which the
race itself may be considered as in its nonage. The early difficulties in the way of spontaneous progress
are so great, that there is seldom any choice of means for overcoming them; and a ruler full of the spirit
of improvement is warranted in the use of any expedients that will attain an end, perhaps otherwise
unattainable. Despotism is a legitimate mode of government in dealing with barbarians, provided the end
be their improvement, and the means justified by actually effecting that end. Liberty, as a principle, has
no application to any state of things anterior to the time when mankind have become capable of being
improved by free and equal discussion. Until then, there is nothing for them but implicit obedience to an
Akbar or a Charlemagne, if they are so fortunate as to find one. But as soon as mankind have attained
the capacity of being guided to their own improvement by conviction or persuasion (a period long since
reached in all nations with whom we need here concern ourselves), compulsion, either in the direct form
or in that of pains and penalties for noncompliance, is no longer admissible as a means to their own
good, and justifiable only for the security of others.
It is proper to state that I forego any advantage which could be derived to my argument from the
idea of abstract right as a thing independent of utility. I regard utility as the ultimate appeal on all ethical
questions; but it must be utility in the largest sense, grounded on the permanent interests of man as
a progressive being. Those interests, I contend, authorize the subjection of individual spontaneity to
external control, only in respect to those actions of each, which concern the interest of other people. If
any one does an act hurtful to others, there is a prima facie case for punishing him, by law, or, where
legal penalties are not safely applicable, by general disapprobation. There are also many positive acts
for the benefit of others, which he may rightfully be compelled to perform; such as, to give evidence in
a court of justice; to bear his fair share in the common defence, or in any other joint work necessary
to the interest of the society of which he enjoys the protection; and to perform certain acts of individual
beneficence, such as saving a fellow-creature’s life, or interposing to protect the defenceless against illusage, things which whenever it is obviously a man’s duty to do, he may rightfully be made responsible
to society for not doing. A person may cause evil to others not only by his actions but by his inaction,
and in neither case he is justly accountable to them for the injury. The latter case, it is true, requires a
much more cautious exercise of compulsion than the former. To make any one answerable for doing
evil to others, is the rule; to make him answerable for not preventing evil, is, comparatively speaking,
the exception. Yet there are many cases clear enough and grave enough to justify that exception. In
all things which regard the external relations of the individual, he is de jure amenable to those whose
interests are concerned, and if need be, to society as their protector. There are often good reasons for
not holding him to the responsibility; but these reasons must arise from the special expediencies of the
case: either because it is a kind of case in which he is on the whole likely to act better, when left to his
own discretion, than when controlled in any way in which society have it in their power to control him;
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or because the attempt to exercise control would produce other evils, greater than those which it would
prevent. When such reasons as these preclude the enforcement of responsibility, the conscience of the
agent himself should step into the vacant judgment-seat, and protect those interests of others which
have no external protection; judging himself all the more rigidly, because the case does not admit of his
being made accountable to the judgment of his fellow-creatures.
But there is a sphere of action in which society, as distinguished from the individual, has, if any, only
an indirect interest; comprehending all that portion of a person’s life and conduct which affects only himself,
or, if it also affects others, only with their free, voluntary, and undeceived consent and participation. When
I say only himself, I mean directly, and in the first instance: for whatever affects himself, may affect others
through himself; and the objection which may be grounded on this contingency, will receive consideration
in the sequel. This, then, is the appropriate region of human liberty. It comprises, first, the inward domain
of consciousness; demanding liberty of conscience, in the most comprehensive sense; liberty of thought
and feeling; absolute freedom of opinion and sentiment on all subjects, practical or speculative, scientific,
moral, or theological. The liberty of expressing and publishing opinions may seem to fall under a different
principle, since it belongs to that part of the conduct of an individual which concerns other people; but,
being almost of as much importance as the liberty of thought itself, and resting in great part on the same
reasons, is practically inseparable from it. Secondly, the principle requires liberty of tastes and pursuits;
of framing the plan of our life to suit our own character; of doing as we like, subject to such consequences
as may follow; without impediment from our fellow-creatures, so long as what we do does not harm them
even though they should think our conduct foolish, perverse, or wrong. Thirdly, from this liberty of each
individual, follows the liberty, within the same limits, of combination among individuals; freedom to unite,
for any purpose not involving harm to others: the persons combining being supposed to be of full age,
and not forced or deceived.
No society in which these liberties are not, on the whole, respected, is free, whatever may be its
form of government; and none is completely free in which they do not exist absolute and unqualified. The
only freedom which deserves the name, is that of pursuing our own good in our own way, so long as we
do not attempt to deprive others of theirs, or impede their efforts to obtain it. Each is the proper guardian
of his own health, whether bodily, or mental or spiritual. Mankind are greater gainers by suffering each
other to live as seems good to themselves, than by compelling each to live as seems good to the rest.
Though this doctrine is anything but new, and, to some persons, may have the air of a truism,
there is no doctrine which stands more directly opposed to the general tendency of existing opinion and
practice. Society has expended fully as much effort in the attempt (according to its lights) to compel
people to conform to its notions of personal, as of social excellence. The ancient commonwealths thought
themselves entitled to practise, and the ancient philosophers countenanced, the regulation of every part
of private conduct by public authority, on the ground that the State had a deep interest in the whole bodily
and mental discipline of every one of its citizens, a mode of thinking which may have been admissible in
small republics surrounded by powerful enemies, in constant peril of being subverted by foreign attack
or internal commotion, and to which even a short interval of relaxed energy and self command might
so easily be fatal, that they could not afford to wait for the salutary permanent effects of freedom. In
the modern world, the greater size of political communities, and above all, the separation between the
spiritual and temporal authority (which placed the direction of men’s consciences in other hands than
those which controlled their worldly affairs), prevented so great an interference by law in the details of
private life; but the engines of moral repression have been wielded more strenuously against divergence
from the reigning opinion in self regarding, than even in social matters; religion, the most powerful of the
elements which have entered into the formation of moral feeling, having almost always been governed
either by the ambition of a hierarchy, seeking control over every department of human conduct, or by
the spirit of Puritanism. And some of those modern reformers who have placed themselves in strongest
opposition to the religions of the past, have been noway behind either churches or sects in their assertion
of the right of spiritual domination: M. Comte, in particular, whose social system, as unfolded in his Traite
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de Politique Positive, aims at establishing (though by moral more than by legal appliances) a despotism
of society over the individual, surpassing anything contemplated in the political ideal of the most rigid
disciplinarian among the ancient philosophers.
Apart from the peculiar tenets of individual thinkers, there is also in the world at large an increasing
inclination to stretch unduly the powers of society over the individual, both by the force of opinion and
even by that of legislation: and as the tendency of all the changes taking place in the world is to strengthen
society, and diminish the power of the individual, this encroachment is not one of the evils which tend
spontaneously to disappear, but, on the contrary, to grow more and more formidable. The disposition of
mankind, whether as rulers or as fellow-citizens, to impose their own opinions and inclinations as a rule
of conduct on others, is so energetically supported by some of the best and by some of the worst feelings
incident to human nature, that it is hardly ever kept under restraint by anything but want of power; and as
the power is not declining, but growing, unless a strong barrier of moral conviction can be raised against
the mischief, we must expect, in the present circumstances of the world, to see it increase.
It will be convenient for the argument, if, instead of at once entering upon the general thesis, we
confine ourselves in the first instance to a single branch of it, on which the principle here stated is, if not
fully, yet to a certain point, recognized by the current opinions. This one branch is the Liberty of Thought:
from which it is impossible to separate the cognate liberty of speaking and of writing. Although these
liberties, to some considerable amount, form part of the political morality of all countries which profess
religious toleration and free institutions, the grounds, both philosophical and practical, on which they
rest, are perhaps not so familiar to the general mind, nor so thoroughly appreciated by many even of the
leaders of opinion, as might have been expected. Those grounds, when rightly understood, are of much
wider application than to only one division of the subject, and a thorough consideration of this part of the
question will be found the best introduction to the remainder. Those to whom nothing which I am about
to say will be new, may therefore, I hope, excuse me, if on a subject which for now three centuries has
been so often discussed, I venture on one discussion more. I In the face of the Court

Due Process of Law
- Lord Denning

1.
2.
3.
4.
5.
6.

Part - I
Keeping the Streams of Justice Clear and Pure.

In the face of Court
The Victimisation of witnesses
Refusing to answer questions
Scandalising the Court
Disobedience to an order of the Court
Prejudicing a fair trial

1. In the Face of Court
1.

In my own presence

It is an old phrase ‘contempt in the face of the Court’. It means a contempt which the Judge sees
with his own eyes: so that he needs no evidence of witnesses. He can deal with it himself at once.
The most quoted case goes back to the year 1631. It was at Salisbury on the Western Circuit. A
prisoner threw a brickbat at the Judge of Assize. It was originally reported in Norman-French. That was
the language which was commonly in use by lawyers and reporters at that time. But put into English, the
translation is given in 3 Dyer at 1881):
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‘Richardson Chief Justice of C. B. at the assizes at Salisbury in the summer of 1631 was assaulted
by a prisoner condemned there for felony, who after his condemnation threw a brickbat at the said Judge
which narrowly missed; and for this an indictment was immediately drawn by Noy against the prisoner,
and his right hand cut off and fixed to the gibbet, upon which he was immediately hanged in the presence
of the Court’.
I have often told of that case to the students with the apocryphal addition:
‘The Judge had his head on one side on his hand as the brickbat whizzed past. Straightening
himself up, he said, “If I’d been an upright judge, I should no longer be a judge”.
Leaving reported cases I can give evidence of what I have seen with my own eyes. I was a junior
waiting in the Court of Appeal for my case to be reached. It was in the Court next to Carey Street. Just
before the midday adjournment, a man got up from the row behind me. He threw a tomato at the Judges.
It was not a good shot. It passed between Lords Justices Clauson and Goddard It hit the panelling with
a loud squish. They were taken aback. They adjourned for a few minutes. Then they returned, had him
brought up, and sentenced him straightaway to six weeks’ imprisonment.
Later on, when I was sitting as a Lord Justice in the same Court with Lord Justice Bucknill, it was
similar but not the same. It was a hot day. Counsel were talking a lot of hot air. A man got up with his
stick and smashed the glass window. To let in some fresh air. I suppose. At any rate we did not commit
him for contempt of court. We sent him off to Bow Street to be dealt with for malicious damage.
Still later, when I was presiding, we became more lenient. On every Monday morning we hear
litigants in person. Miss Stone was often there. She made an application before us. We refused it.
She was sitting in the front row with a bookcase within her reach. She picked up one of Butterworth’s
‘Workmen’s Compensation Cases’ and threw it at us. It passed between Lord Justice Diplock and me.
She picked up another. That went wide too. She said, I am running out of ammunition’. We took little
notice. She had hoped we would commit her for contempt of court — just to draw more attention to
herself. As we took no notice, she went towards the door. She left saying: ‘I congratulate your Lordships
on your coolness under fire.
2.
The Welsh students invade the Court
It was a dramatic case. Students of Wales were very enthusiastic about the Welsh language and
they were very upset because the programmes to Wales were being broadcast in English and not in
Welsh. They demonstrated to make a protest. They came up to London. They invaded the Court. I could
see their point of view: for I have a special relationship with Wales. During the First World War I was
a second lieutenant in the Royal Engineers. I myself am, of course, English on both-sides. from time
without memory. But I was posted to the 151st Field Coy. of the Royal Engineers which was attached to
the 38th (Welsh) Division. I wore on my arm-flash the Red Dragon of Wales. I served with them in France.
One of my proudest records (I was just 19) is an entry in the history of the Welsh Division recording the
night of 23/24 August 1918 when we advanced across the river Ancre under heavy shell and rifle fire:
‘Meanwhile two battalions of the 115th Brigade had crossed the Ancre at Aveley over a bridge
made by the 151st Field Company RE under the supervision of Lieutenants Denning and Butler and
formed up on a one battalion frontage on the left of 113th Brigade’.
A simple entry of a brave occasion. But I record it now because of some comments I received after
the case of the Welsh students, Morris v Crown Office.([1970] 2 QB 114).
It was the first case in which the Court of Appeal had to consider ‘contempt in the face of the
Court’. Eleven young students had been sentenced to prison. Each for three months. They were all
from the University of Aberystwyth. They were imbued with Welsh fervour. They had been sentenced on
Wednesday, 4 February 1970. I always see that urgent cases are dealt with expeditiously. We started
their appeal on Monday, 9 February and decided it on Wednesday, 11 February. I also have some say
in the constitution of the Court. So I arranged for one of the Welsh Lords Justices to sit. Lord Justice
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Arthian Davies was well qualified. He was not only Welsh. He could speak Welsh. He sat with Lord
Justice Salmon and me. We heard the argument on the Monday and Tuesday. We discussed the case
on Wednesday morning and delivered judgment on the Wednesday afternoon. We had to do it so quickly
that I hope you will excuse its imperfections. But these are some extracts from it.
‘Last Wednesday, just a week ago, Lawton J, a judge of the High Court here in London, was
sitting to hear a case. It was a libel case between a naval officer and some publishers. He was trying
it with a jury. It was no doubt an important case, but for the purposes of today it could have been the
least important. It matters not. For what happened was serious indeed. A group of students, young men
and young women, invaded the court. It was clearly prearranged. They had come all the way from their
University of Aberystwyth. They strode into the well of the court. They flocked into the public gallery.
They shouted slogans. They scattered pamphlets, They sang songs. They broke up the hearing. The
judge had to adjourn. They were removed. Order was restored.
‘When the judge returned to the court, three of them were brought before him. He sentenced each
of them to three months’ imprisonment for contempt of court. The others were kept in custody until the
rising of the court. Nineteen were then brought before him. The judge asked each of them whether he or
she was prepared to apologise. Eight of them did so. The judge imposed a fine of £50 on each of them
and required them to enter into recognisances to keep the peace. Eleven of them did not apologise. They
did it, they said, as a matter of principle and so did not feel able to apologise. The judge sentenced each
of them to imprisonment for three months for contempt of court.
‘In sentencing these young people in this way the judge was exercising a jurisdiction which goes
back for centuries. It was well described over 200 years ago by Wilmot J in an opinion which he prepared
but never delivered. “It is a necessary incident”, he said, “to every court of justice to fine and imprison
for a contempt of the court acted in the face of it”. That is R v Almon (1765) Wilm 243, 254. The phrase
“contempt in the face of the court” has a quaint old- fashioned ring about it; but the importance of it is this:
of all the places where law and order must be maintained, it is here in these courts. The course of justice
must not be deflected or interfered with. Those who strike at it strike at the very foundations of our^
society. To maintain law and order, the judges have, and must have, power at once to deal with those
who offend against it. It is a great power —a power instantly to imprison a person without trial-- but it is
a necessary power. So necessary, indeed, that until recently the judges exercised it without any appeal.
There were previously no safeguards against a judge exercising his jurisdiction wrongly or unwisely. This
was remedied in the year 1960. An appeal now lies to this court; and, in a suitable case, from this court
to the House of Lords. With these safe-guards this jurisdiction can and should be maintained.
‘Eleven of these young people have exercised this right to appeal: and we have put all other cases
aside to hear it. For we are here concerned with their liberty: and our law puts the liberty of the subject
before all else.
‘At this point I would pay a tribute to the way in which Mr. Watkin Powell conducted this appeal
on their behalf. He did as well as any advocate I ever heard. We have been much assisted too by the
Attorney-General, who came here, not as prosecutor, but as a friend of the court. He put all the relevant
considerations before us to our grateful benefit.
‘I hold, therefore, that a judge of the High Court still has power at common law to commit instantly
to prison for criminal contempt, and this power is not affected in the least by the provisions of the Act of
1967. The powers at common law remain intact. It is a power to fine or imprison, to give an immediate
sentence or to postpone it, to commit to prison pending his consideration of the sentence, to bind over
to be of good behavior and keep the peace, and to bind over to come for judgment if called upon. These
powers enable the judge to give what is, in effect, a suspended sentence. I have often heard a judge say
at common law, for ordinary offences, before these modern statutes were passed.
“I will bind you over to come up for judgment if called upon to do so. Mark you, if you do get into
trouble again, you will then be sentenced for this offence. I will make a note that it deserves six months’
imprisonment. So that is w;hat you may get if you do not accept this chance”.
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‘That is the common law way of giving a suspended sentence. It can be done also for contempt of
court.
‘I come now to Mr. Watkin Powell’s third point. He says that the sentences were excessive. I
do not think they were excessive, at the time they were given and in the circumstances then existing.
Here was a deliberate interference with the course of justice in a case which was no concern of theirs.
It was necessary for the judge to show — and to show to all students every where — that this kind of
thing cannot be tolerate. Let students please, for the causes in which they believe. Let them make their
protests as they will. But they must do it by lawful means and not by unlawful. If they strike at the course
of justice in this land — and I speak both for England and Wales — they strike at the roots of society
itself, and they, bring down that which protects them. It is only by the maintenance of law and order that
they are privileged to be students and to study and live in peace. So let them support the law and not
strike it down.
‘But now what is to be done? The law has been vindicated by the sentences which the judge
passed on Wednesday of last week. He has shown that law and order must be maintained, and will be
maintained. But on this appeal, things are changed. These students here no longer defy the Jaw. They
have appealed to this court and shown respect for it. They have already served a week in prison. I do not
think it necessary to keep them inside it any longer. These young people are no ordinary criminals. There
is no violence. dishonesty or vice in them. On the contrary, there was much that we should applaud. They
wish to do all they can to preserve the Welsh language. Well may they be proud of it. It is the language
of the bards - of the poets and the singers — more melodious by far than our rough English tongue. On
high authority, it should be equal in Wales with English. They have done wrong — very wrong — in going
to the extreme they did. But, that having been shown, I think we can, and should, show mercy on them.
We should permit them to go back to their studies, to their parents and continue the good course which
they have so wrongly disturbed.
‘There must be security for the future. They must be of good behavior. They must keep the peace.
I would add, finally, that there is power in this court, in case of need, to recall them. If it should become
necessary, this court would not hesitate to call them back and commit them to prison for the rest of the
sentence which Lawton J passed on them.
‘Subject to what my brethren will say in a few moments, 1 would propose that they be released from
prison today, but that they be bound over to be of good behavior, to keep the peace and to come up for
judgment if called upon within the next 12 months’.
Now I return to the commentators. The reaction from England was expressed in two anonymous
postcards that I received. One said ‘You lousy coward’. The other said ‘You ought to resign’. But the
reaction from Wales was one of entire satisfaction. The newspapers applauded us. A Dean of Divinity
wrote simply, ‘Thank you for doing justice by our young people’.
3.
The Official Solicitor comes in with the Devil
That contempt was done ‘in the face of the Court’. The Judge saw it with his very eyes. He witnessed
it. So he needed no evidence to prove it. Is this kind of contempt limited to what the Judge himself sees?
Suppose he sees nothing himself, but he has to have witnesses to prove it. Can the Judge then try it
summarily? Is the offender entitled to legal representation? Is he entitled to claim trial by jury? Those
important questions came up for decision in another case. It is Balooh v St. Albans Crown Court. [1975]
1 QB 73. Mr Balogh was a young man of whom the newspapers took some notice: for he was the son
of the distinguished economist Lord Balogh. He played a practical joke and found himself sentenced
to prison. Melford Stevenson J sentenced him to six months’ imprisonment. As Mr. Balogh wished to j
appeal lie wrote to the Official Solicitor.
Now the Official Solicitor is a most useful person. He looks after the interests of those who cannot,
or will not, look after themselves. Such as infants and persons in need of care and protection. He takes
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a special interest in persons committed for contempt of court: because people are some times a bit
obstinate. Quite often a wife gets an order against her husband for the sale of the house — he disobeys
it and is committed for contempt. He would rather stay in prison indefinitely than give up the house to
his wife. In such a case the Official Solicitor takes up the case for him and gets him released, as in
Danchevsky v Danchevsky. [1975]Fam 17. Such persons often refuse to do anything to purge their
contempt. They take no steps to appeal. They sit sullenly aggrieved in their prison cells. They may sit
there indefinitely unless somebody does something to bring their case before the Court. So the Official
Solicitor does it.
The Official Solicitor took up the case of Mr. Balogh. He lodged notice of appeal. But who was to
be respondent to the appeal? It could not be the Judge. No judge can be sued, served or summoned for
anything he does as a judge. So we invited the Attorney-General to appoint a counsel as amicus curiae
— that is, as a friend of the Court — to help us. That is the practice. The Attorney-General appointed the
Treasury ‘Devil’, Mr. Gordon Slynn. A ‘devil’, in the eyes of the law, is an unpaid hack. When I started
at the Bar, I often looked up cases and even wrote opinions for a barrister senior to me — and was not
paid a penny. I ‘devilled’ for him. I did it to get experience. It is different now. A ‘devil’ is always paid for
his work. The Treasury ‘Devil’ is the best of devils. He is the pick af the juniors at the Bar with a reversion
to a judgeship. Mr. Gordon Slynn was outstanding. The best I have ever known. Hie will go far.
4.
The ‘laughing gas’ does not escape
Mr. Balogh’s practical joke is so entertaining — and the Judge’s handling of it so instructive — that
I would simply quote from it and let my judgment speak for itself. [1975] 1QB 75 at 81,84,85 and 86.
“ ‘There is a new Court House at St. Albans. It is air-conditioned. In May of this year the Crown
Court was sitting there. A case was being tried about pornographic films and books, Stephen Balogh was
there each day. He was a casual hand employed by solicitors for the defence, just as a clerk at £5 a day,
knowing no law. The case dragged on and on. He got exceedingly bored. He made a plan to liven it up.
He knew something about a gas called nitrous oxide (N20). It gives an exhilarating effect when inhaled.
It is called “laughing gas”. He had learned all about it at Oxford. During the trial he took a half cylinder of
it from the hospital car park. He carried it about with him in his brief case. His plan was to put the cylinder
at the inlet to the ventilating system and to release the gas into the court. It would emerge from the
outlets which were just in front of counsel’s row. So the gas, he thought, would enliven their speeches.
It would be diverting for the others. A relief from the tedium of pornography. So one night when it was
dark he got on to the roof of the court house. He did it by going up from the public gallery. He found the
ventilating ducts and decided where to put the cylinder. Next morning, soon after the court sat, at 11.15,
he took his brief case, with the cylinder in it, into court no. 1. That was not the pornography court. It was
the next door court. It was the only court which had a door leading up to the roof. He put the brief case
on a seat at the back of the public gallery. Then he left for a little while. He was waiting for a moment
when he could slip up to the roof without anyone seeing him. But the moment never came. He had been
seen on the night before. The officers of the court had watched him go up to the roof. So in the morning
they kept an eye on him. They saw him put down his brief case. When he left for a moment, they took
it up. They were careful. There might be a bomb in it. They opened it. They took out the cylinder. They
examined it and found out what it was. They got hold of Balogh. They cautioned him. He told them frankly
just what he had done. They charged him with stealing a bottle of nitrous oxide. He admitted it. They kept
him in custody and reported the matter to Melford Stevenson J who was presiding in court no. 1 (not the
pornography court). At the end of the day’s hearing, at 4.15 p.m., the judge had Balogh brought before
him. The police inspector gave evidence. Balogh admitted it was all true. He meant it as a joke. practical
joke. But the judge thought differently. He was not amused. To him it was no laughing matter. It was a
very serious contempt of court. Balogh said:
“I am actually in the wrong court at the moment. . . . The proceedings which I intended to subvert
are next door. Therefore, it is not contempt against your court for which I should be tried”. The judge
replied:
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“You were obviously intending at least to disturb the proceedings going on in courts in this building,
of which this is one. . . . You will remain in custody tonight and I will consider what penalty I impose on
you ... in the morning”.
‘Next morning Balogh was brought again before the judge. The inspector gave evidence of his
background. Balogh was asked if he had anything to say. He said:
“I do not feel competent to conduct it myself. I am not represented in court. I have committed no
contempt. I was arrested for the theft of the bottle. No further charges have been preferred”.
		
The judge gave sentence:
“It is difficult to imagine a more serious contempt of court and the consequences might have been
very grave if you had carried out your express intention. I am not going to overlook this and you will go
to prison for six months. ... I am not dealing with any charge for theft. ... I am exercising the jurisdiction
to deal with the contempt of court which has been vested in this court for hundreds of years. That is the
basis on which you will now go to prison for six months”. Balogh made an uncouth insult: “You are a
humourless automaton. Why don’t you self-destruct?” He was taken away to serve his sentence.
‘Eleven days later he wrote from prison to the Official Solicitor. In it he acknowledged that his
behavior had been contemptible, and that he was now thoroughly humbled. He asked to be allowed
to apologise in the hope that his contempt would be purged. The Official Solicitor arranged at once for
counsel to be instructed, with the result that the appeal has come to this court.
‘But I find nothing to tell us what is meant by “committed in the face of the court”. It has never been
defined. Its meaning is, I think, to be ascertained from the practice of the judges over the centuries. It
was never confined to conduct which a judge saw with his own eyes. It covered all contempt for which
a judge of his own motion could punish a man on the spot. So “contempt in the face of the court” is the
same thing as “contempt which the court can punish of its own motion”. It really means “contempt in the
cognizance of the court”.
‘Gathering together the experience of the past, then, what ever expression is used, a judge of one
of the superior courts or a judge of Assize could always punish summarily of his own motion for contempt
of court whenever there was a gross interference with the course of justice in a case that was being
tried, or about to be tried, or just over — no matter whether the judge saw it with his own eyes or it was
reported to him by the officers of the court, or by others — whenever it was urgent and imperative to act
at once. This power has been inherited by the judges of the High Court and in turn by the judges of the
Crown Court,
‘This power of summary punishment is a great power, but it is .a necessary power. It is given so
as to maintain the dignity and authority of the court and to ensure a fair trial. It is to be exercised by the.
judge of his own motion only when it is urgent and imperative to act immediately — so as to maintain the
authority of the court — to prevent disorder —to enable witnesses to be free from fear — and jurors from
being improperly influenced. —and the like. It is, of course, to be exercised with scrupulous care, and
only when the case is clear and beyond reasonable doubt: see R v Gray [1900] 2 QB 36, 41 by Lord
Russell of Killowen CJ. But properly exercised it is a power of the utmost value and importance which
should not be curtailed.
‘Over 100 years ago Erie CJ said that . . these powers, ... as far as my experience goes, have
always been exercised for the advancement of justice and the good of the public”: see Ex parte Fernandez
(1861) 10 CBNS 3, 38. I would say the same today. From time to time anxieties have been expressed
less these powers might be abused. But these have been set; at rest by section 13 of the Administration
of Justice Act 1960, which gives a right of appeal to a higher court.
‘As I have said, a judge should act of his own motion only when it is urgent and imperative to act
immediately. In all other cases he should not take it upon himself to move. He should leave it to the
Attorney-General or to the party aggrieved to make a motion in accordance with the rules in R.S.C. Ord.
15

ENGLISH - III

52. The reason is so that he should not appear to be both prosecutor and judge: for that is a role which
does not become him well.
‘Returning to the present case, it seems to me that up to a point, the judge was absolutely right to
act of his own motion. The intention of Mr. Balogh was to disrupt the proceedings in a trial then taking
place. His conduct was reported to the senior judge then in the court building. It was very proper for him
to take immediate action, and to have Mr. Balogh brought before him. But once he was there, it was not
a case for summary punishment. There was not sufficient urgency to warrant it. Nor was it imperative. He
was already in custody on a charge of stealing. The judge would have done well to have remanded him
in custody and invited counsel to represent him. If he had done so counsel would, I expect, have taken
the point to which I now turn.
‘When this case was opened, it occurred to each one of us: Was Mr. Balogh guilty of the offence
of contempt of court? He was undoubtedly guilty of stealing the cylinder of gas, but was he guilty of
contempt of court? No proceedings were disturbed. No trial was upset. Nothing untoward took place. No
gas was released. A lot more had to be done by Mr. Balogh. He had to get his brief case. He had to go
up to the roof. He had to place the cylinder in position. He had to open the valve. Even if he had done all
this, it is very doubtful whether it would have had any effect at all. The gas would have been so diluted by
air that it would not have been noticeable. . . . So here Mr. Balogh had the criminal intent to disrupt the
court, but that is not enough. He was guilty of stealing the cylinder, but no more.
‘On this short ground we think the judge was in error. We have already allowed the appeal on
this ground. But, even if there had not been this ground, I should have thought that the sentence of six
months was excessive. Balogh spent 14 days in prison: and he has now apologised. That is enough to
purge his contempt, if contempt it was.
Conclusion
‘There is a lesson to be learned from the recent cases on this subject. It is particularly appropriate
at the present time. The new Crown Courts are in being. The judges of them have not yet acquired the
prestige of the Red Judge when he went on Assize. His robes and bearing made, everyone alike stand
in awe of him. Rarely did he need to exercise his great power of summary punishment. Yet there is
just as much need for the Crown Court to maintain its dignity and authority. The judges of it should not
hesitate to exercise the authority they inherit from the past. Insults are best treated with disdain — save
when they are gross and scandalous. Refusal to answer with admonishment — save where it is vital to
know the answer. But disruption of the court or threats to witnesses or to jurors should be visited with
immediate arrest. Then a remand in custody and, if it can be arranged, representation by counsel. If it
comes to a sentence, let it be such as the offence deserves — with the comforting reflection that, if it is
in error, there is an appeal to this court. We always hear these appeals within a day or two. The present
case is a good instance. The judge acted with a firmness which became him. As it happened, he went
too far. That is no reproach to him. It only shows the wisdom of having an appeal’.

2. The victimisation of witnesses
1.

The trade union member is deprived of his office
Now I turn to a closely related topic. Every Court has to depend on witnesses. It is vital to the
administration of justice that they should give their evidence freely and without fear. Yet everyone knows
that witnesses may be suborned to commit perjury — they may be threatened with dire consequences
if they tell the truth — they may be punished afterwards for telling the truth. You might think it obvious
that it was a gross contempt of court for anyone to intimidate or victimise a witness. Yet it was not until
1962 that this was fully debated and considered. It was in Attorney- General v Butterworth [1963] 1
QB 696. Mr. Butterworth and others were on the Committee of the branch of a trade union. One of
the members had given evidence which they disliked. He had given it before the Restrictive Practices
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Court. Mr. Butterworth and others determined to punish him for it. They deprived him of his office as
branch delegate and treasurer. It was reported to the Attorney-General: because he has a public duty to
prosecute for contempt of court. He considered that the action of Mr. Butterworth and the others was a
contempt. He applied to the Restrictive Practices Court. They held it was not a contempt. The AttorneyGeneral appealed to our Court.
Now I remember this case for a particular reason. It was argued for three days on Wednesday,
Thursday and Friday, 11, 12 and 13 July 1962. It was the ‘night of the long knives’. The Prime Minister,
Mr. Harold Macmillan, dispensed with most of his ministers, at a minute’s notice; they included the Lord
Chancellor, Lord Kilmuir. That left him very sore. Now one of the duties of the Master of the Rolls is that
he has to swear in any new Lord Chancellor. One day I was warned that I would have to swear in a new
Lord Chancellor. I was not told who he was. But during that morning the Attorney General, Sir Reginald
Manningham-Buller (who was arguing the case himself), asked to be excused for an hour or two. We
guessed the reason. He was to be the new Lord Chancellor. So on one day he was arguing before us as
Attorney-General. The uext day he was Lord Chancellor above us. We decided in his favour — but on the
merit of his argument — not because he had become Lord Chancellor. Things like that make no impact
on us. As in all these cases we do not delay. We prepared our judgments over the weekend and gave
them on the Monday morning. He was sworn in before us on the Tuesday. In the judgment we sought to
enunciate the relevant principles [1963] 1 QB 696 at 717.
‘In the case of Butterworth, Bailey and Etherton, the pre-dominant motive in the minds of each of
those gentlemen was to punish Greenlees for having given evidence in the R.E.N.A. case. . . .
‘I cannot agree with the decision of the Restrictive Practices Court. It may be that there is no
authority to be found in the books, but if this be so, all I can say is that the sooner we make one the
better. For there can be no greater contempt than to intimidate a witness before he gives his evidence or
to victimise him afterwards for having given it. How can we expect a witness to give his evidence freely
and frankly, as he ought to do, if he is liable, as soon as the case is over, to be punished for it by those
who dislike the evidence he has given? Let us accept that he has honestly given his evidence. Is he to
be liable to be dismissed from his employment, or to be expelled from his trade union, or to be deprived
of his office, or to be sent to Coventry, simply because of that evidence which he has given? I decline to
believe that the law of England permits him to be so treated. If this sort of thing could be done in a single
case with impunity, the news of it would soon get round. Witnesses in other cases would be unwilling
to come forward to give evidence, or, if they did come forward, they would hesitate to speak the truth,
for fear of the consequences. To those who say that there is no authority on the point, I would say that
the authority of Lord Langdale MR in Littler v Thomson (1839) 2 Beav 129 at 131. is good enough for
me:
“If witnesses are in this way deterred from coming forward in aid of legal proceedings, it will be
impossible that justice can be administered. It would be better that the doors of the courts of justice were
at once closed”.
I have no hesitation in declaring that the victimisation of a witness is a contempt of court, whether
done whilst the proceedings are still pending or after they have finished. Such a contempt can be punished
by the court itself before which he has given evidence, and, so that those who think of doing such things
may be warned where they stand, I would add that if the witness has been damnified by it he may well
have redress in a civil court for damages.
‘Whilst I agree that there is no authority directly on the point, I beg leave to say that there are many
pointers to be found in the books in favour of the view which I have ex‘In most of the cases which I have mentioned the witness had finished his evidence but the case
itself was not concluded at the time when the step was taken against him. Nevertheless the principle
was laid down, as I have shown, in terms wide enough to cover cases where the proceedings were
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concluded. And I must say that I can see no sense in limiting this species of contempt to punishment
inflicted on a witness while the case is still going on. Victimisation is as great an interference with justice
when it is done after a witness gets home as before he gets there. No such distinction is drawn in the
case of interference with a juror. Nor should it be drawn in the case of a witness. In R v Martin (1848) 5
Cox CC 356. the jury convicted one John Martin; the foreman of the Jury had scarcely reached home and
gone upstairs when the prisoner’s brother, James Martin, called and challenged the foreman to mortal
combat for having bullied the jury. This was held by the court in Ireland to be a contempt of court, as
indeed it surely was. It does not matter whether the challenge was before or after he got home. Nor could
it matter in the case of a judge. Nor in the case of a witness.
‘But when the act is done with mixed motives, as indeed the acts here were done, what is the
position? If it is done with the predominant motive of punishing a witness, there can be no doubt that
it is a contempt of court. But even though it is not the predominant motive, yet nevertheless if it is an
actuating motive influencing the step taken, it is, in my judgment, a contempt of court. I do not think the
court is able to, or should, enter into a nice assessment of the weight of the various motives which, mixed
together, result in the victimisation of a witness. If one of the purposes actuating the step is the purpose
of punishment, then it is a contempt of court in everyone so actuated.
‘We take into account the apology which has been offered by the members of the union who have
been brought here, and, as it is a case of considerable importance which the Attorney-General has
thought right to bring to this court, we do not think it necessary to impose the whole burden of costs on
these gentlemen. . . .
... In the result, therefore, three will pay £200 apiece and the other three will pay £100 apiece,
making £900 in all payable by them towards the Attorney-General’s costs’.
2.
The tenant is evicted from his home
Now there is an important point which arises when a witness is victimised — and suffers loss on
account of it. The contemner can be punished by the Courts by fine or imprisonment. But can the sufferer
sue the contemner for damages? I should have thought he could, or at least, should be able to do so. The
victimisation is not only a criminal offence. It is, to my mind, a civil wrong — a tort as lawyers call it. This
point was much discussed a few months later: and I regret to say that I found myself in a minority. It was
to my mind a shocking case. A house was let out by a landlord in tenement flats. The landlord forcibly
evicted one tenant called Harrand. That tenant sued the landlord for damages for wrongful eviction.
Chapman, the next-floor tenant, had seen what had happened. Then these were the facts reported
Chapman v Honig [1963) 2 QB 502 at 504.
‘. . . . Chapman had been tenant since 1959. He had seen something of what happened on the
second floor, and Harrand wanted him to give evidence in his action against the landlord described above.
Chapman, fearing what might befall him if he gave evidence against his landlord, did not go voluntarily to
the court. He was subpoenaed to do so, and only gave evidence in obedience to the subpoena. He gave
evidence on 22 June 1962, at the hearing before Judge Baxter. On the very next day, 23 June 1962, the
landlord served on Chapman notice to quit his first-floor flat on 28 July 1962. The reason he did that was
simply because Chapman had given evidence for Harrand. The object of the landlord was, the judge
found, “to punish or victimise Mr. Chapman for having given evidence”.
‘. . . . The judge gave judgment for the plaintiff for £50 damages for contempt of court.
‘. . . . On the judge’s findings the landlord gave this notice to quit and attempted to evict the tenant
vindictively in order to punish Chapman for having given evidence against him. That is in itself a contempt
of court — a criminal offence — and punishable accordingly (see Attorney-General v Butterworth) ([1963]
1 QB 696, [1963] LR 3 RP 327, [1962] 3 All ER 326, [1962] 3 WLR 819 CA) and, being done by father
and son in a combination to injure, it may also have been a conspiracy: see Crofter Hand Woven Harris
Tweed Co Ltd v Veitch [1942] AC 435, [1942] 1 All ER 142, 58 TLR 125, HL. It was in any case unlawful.
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My brother Pearson L J has, however, some doubt about it. He thinks that the victimisation of a witness
is not a contempt of court in itself. It is only a contempt if other people are likely to get to know of it and
be deterred from giving evidence in other actions. If that is right, it would mean this, that if the tenant
proclaims his grievance upon the housetops, telling everyone about it, the landlord is guilty of contempt.
But if the tenant should keep his suffering to himself, without telling his neighbors why he is evicted, the
landlord does no wrong. That cannot be right. . . .
‘The principle upon which this case falls to be decided is simply this. No system of law can justly
compel a witness to give evidence and then, on finding him victimised for doing it, refuse to give him
redress. It is the duty of the court to protect the witness by every means at its command. Else the whole
process of the law will be set at naught, if a landlord intimidates a tenant by threatening him with notice
to quit, the court must be able to protect the tenant by granting an injunction to restrain the landlord from
carrying out his threat. If the landlord victimises a tenant by actually giving him notice to quit, the court
must be able to protect the tenant by holding the notice to quit to be invalid. Nothing else will serve to
vindicate the authority of the law. Nothing else will enable a witness to give his evidence freely as he
ought to do. Nothing else will empower the judge to say to him: “Do not fear. The arm of the law is strong
enough to protect you”.
‘It is said, however, that to hold the notice invalid is a pointless exercise, because the landlord can
give another notice next day or next week or next month: and that notice will be valid. I do not agree, if the
landlord has been guilty of such a gross contempt as to victimise a tenant, I should have thought that any
court would hold that a subsequent notice to quit was invalid unless he could show that it was free from
the taint. The landlord can at least be required to purge his contempt before being allowed to enforce the
contractual rights which he has so greatly abused. The tenant, of course, has to pay his rent and perform
his covenants: so there is no injustice in requiring the landlord to clear his conscience.
‘The case was put of the valet who gives evidence against his master in a divorce suit. Next day the
master,^out of spite, dismisses him by a month’s notice. Clearly the notice is unlawful. But the servant
cannot stay on against the master’s will. The law never enforces specifically a contract for personal
service. But what are the damages? They would, I think, be such damages as a jury might assess to
recompense him for the loss of the chance of being kept on longer, if he had not been victimised. Thus
only can the law give adequate redress, as it should, to an innocent person who has been damnified for
obeying its commands. . . .
‘The truth is, however, that this is a new case. None like it has ever come before the courts so far
as I know. But that is no reason for us to do nothing. We have the choice before us. Either to redress a
grievous wrong, or to leave it un-remedied. Either to protect the victim of oppression, or to let him suffer
under it. Either to uphold the authority of the law, or to watch it being flouted. Faced with this choice I
have no doubt what the answer should be. We cannot stand idly by. The law which compels a witness to
give evidence is in duty bound to protect him from being punished for doing it. That was the view of Judge
Sir Alun Pugh when he granted an injunction. It was the view of Judge Baxter when he gave damages
of £50. It is my view too. I would not turn the tenant away without remedy. I would dismiss this appeal’.
That was not the view of my two colleagues. They held that the notice to quit was valid: and that the
tenant had no remedy in damages. They overruled Judge Sir Alun Pugh and Judge Baxter who I know
are very good and experienced judges. They also overruled me though that does not matter so much.
They even suggested that as a general proposition there can never be a right of action for damages for
contempt of court. Pearson LJ said significantly (at page 522):
‘The general proposition (that there can never be a right of action) might well be correct, but in the
present case it is enough to say that there can be no such right of action in respect of an act which, as
between the plaintiff and the defendant, has been done in exercise of a right under a contract or other
instrument and in accordance with its provisions .... The same act as between the same parties cannot
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reasonably be supposed to be both lawful and unlawful — in the sphere of contract, valid and effective
to achieve its object, and in the sphere of tort, wrongful and imposing a tortuous liability’.
That decision went no further. My two colleagues went so far as to refuse the tenant leave to
appeal to the Lords. No doubt because only £50 was involved. The tenant was legally aided and the
landlord was not: and it would be hard on the landlord to have him taken to the Lords over such a small
sum. The case is a disturbing reflection on our doctrine of precedent as recently proclaimed by the Lords.
The majority decision in Chapman v Honig is binding on all Courts for the future unless someone comes
along with the time and money — and I may add the courage — to take it to the Lords. I would venture
to ask my lawyer readers: Would you advise your client to take it to the Lords?

3. Refusing to answer questions
1.

Two journalists are sent to prison
Next there came a case of intense public interest. Two journalists refused to answer questions
asked of them in the witness-box. They were sent to prison. Were they guilty of contempt of court?
Newspapers had been saying there was a spy in the Admiralty. Parliament ordered an inquiry.
Lord Radcliffe presided over it. One of the journalists had written that ‘it was the sponsorship of two high
ranking officials which led to Vassall avoiding the strictest part of the Admiralty’s security vetting’. Lord
Radcliffe asked the journalist: ‘What was the source of your information? Where did you get it from?’ The
journalist said: ‘I decline to answer’. Lord Radcliffe asked: ‘Will you inquire from the source whether he
is willing for it to be divulged?’ The journalist still declined to answer.
Lord Radcliffe informed the Attorney-General. He moved the Court to punish the journalist for
contempt of court. Mr. Justice Gorman sentenced him to six months. The journalist appealed to our
Court. It raised the question whether a journalist has any privilege in the matter.
A preliminary point arose as to the relevancy of the question. A witness is only bound to answer a
relevant question, not an irrelevant one. The cases, heard together, were Attomey-General, v Mulholland;
Attorney-General v Foster. [1963] 2 QB 477 at 487 I deafcwith the point in this way:
‘Was the question relevant to the inquiry? Was it one that the journalist ought to answer? It seems
to me that if the inquiry was to be as thorough as the circumstances demanded, it was incumbent on
Mulholland to disclose to the tribunal the source of his information. The newspapers had made these
allegations. If they made them with a due sense of responsibility (as befits a press which enjoys such
freedom as ours) then they must have based them on a trustworthy source. Heaven forbid that they
should invent them! And if they did get them from a trustworthy source, then the tribunal must be told of
it. How otherwise can the tribunal discover whether the allegations are well founded or not? The tribunal
cannot tell unless they see for themselves this trustworthy source, this witness who is the foundation
of it all. The tribunal must, therefore, be entitled to ask what was the source from which the information
came’.
		
The question of privilege (Ibid at 489)
‘But then it is said (and this is the second point) that however relevant these questions were and
however proper to be answered for the purpose of the inquiry, a journalist has a privilege by law entitling
him to refuse to give his sources of information. The journalist puts forward as his justification the pursuit
of truth. It is in the public interest, he says, that he should obtain information in confidence and publish
it to the world at large, for by so doing he brings to the public notice that which they should know. He
can expose wrongdoing and neglect of duty which would otherwise go un-remedied. He cannot get
this information, he says, unless he keeps the source of it secret. The mouths of his informants will be
closed to him if it is known that their identity will be disclosed. So he claims to be entitled to publish all
his information without ever being under any obligation, even when directed by the court or a judge, to
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disclose whence he got it. It seems to me that the journalists put the matter much too high. The only
profession that I know which is given a privilege from disclosing information to a court of law is the legal
profession, and then it is not the privilege of the lawyer but of his client. Take the clergyman, the banker or
the medical man. None of these is entitled to refuse to answer when directed to by a judge. Let me not be
mistaken. The judge will respect the confidences which each member of these honourable professions
receives in the course of it, and will not direct him to answer unless not only it is relevant but also it is a
proper and, indeed, necessary question in the course of justice to be put and answered. A judge is the
person entrusted, on behalf of the community, to weigh these conflicting interests — to weigh on the
one hand the respect due to confidence in the profession and on the other hand the ultimate interest o
f the community in justice being done or, in the case of a tribunal such as this, in a proper investigation
being made into these serious allegations, if the judge determines that the journalist must answer, then
no privilege will avail him to refuse.
‘It seems to me, therefore, that the authorities are all one way. There is no privilege known to the
law by which a journalist can refuse to answer a question which is relevant to the inquiry and is one
which, in the opinion of the judge, it is proper for him to be asked. I think it plain that in this particular
case it is in the public interest for the tribunal to inquire as to the sources of information. How is anyone
to know that this story was not a pure invention, if the journalist will not tell the tribunal its source? Even
if it was not invention, how is anyone to know it was not the gossip of some idler seeking to impress? It
may be mere rumour unless the journalist shows he got it from a trustworthy source. And if he has got it
from a trustworthy source (as I take it on his statement he has, which I fully accept), then however much
he may desire to keep it secret, he must remember that he has been directed by the tribunal to disclose
it as a matter of public duty, and that is justification enough.
‘. . . . We have anxiously considered the sentences of six months and three months respectively
which Gorman J passed on Mulholland and Foster, and after full consideration we have felt unable to
adopt the view that the sentences are disproportionate to the serious nature of the offence’.
2.
The New Statesman is angry
That case made some journalists very angry. The New Statesman published an article by one of
them against us Judges in which he suggested that the press would retaliate:
‘Any judge who gets involved in a scandal during the next year or so, must expect the full treatment’.
To which the Daily Mirror retorted with a nice piece of satire:
‘Is it likely that Lord Denning will be copped in a call-girl’s boudoir, or Lord Justice Danckwerts be
caught napping flogging stolen cigarettes, or Lord Justice Donovan be caught pinching a Goya from the
National Gallery? Is Mr. Justice Gorman, who sentenced the two silent journalists, likely to be discovered
running a Soho strip-tease club when the Courts are in recess?
The possibility is laughably remote.
The Mirror recognises that it is the duty of a judge to administer the law as the law stands, and not
as some would like it to be’.
Thanks be to the Daily Mirror !

1.

4. Scandalising the Court

Lord Mansfield is criticised
When the Judges of a Court are criticised or defamed — or as it is put ‘scandalised’ — they can
punish the offender. They do it, they say, not to protect themselves as individuals but to preserve the
authority of the Court. It was so stated in one of the most eloquent passages in our law books — in a
judgment which was prepared but never delivered. The Judge who was criticised was one of our greatest.
It was Lord Mansfield himself in 1765. He had made an amendment to an information against John
Wilkes. Now Mr. Almon had a shop in Piccadilly. He published a pamphlet entitled ‘A Letter concerning
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Libels, Warrants, Seizure of Papers, & c.’. He sold it in his shop for Is 6d. In it he said that Lord Mansfield
had made the amendment ‘officiously, arbitrarily, and illegally’. Nowadays we are used to criticisms of
that kind but in those days the Attorney-General moved to commit Mr. Almon for contempt of court. The
case was argued and Mr. Justice Wilmot prepared a judgment of 28 pages in length ready to punish
Mr. Almon. But Mr. Almon apologised. The Attorney- General resigned. The proceedings were dropped.
So Mr. Justice Wilmot’s judgment was never delivered. Forty years later it was published in a volume of
Wilmot’s cases under the title R v Almon (1765) wilm 243-271. In it he said (at page 259):
‘If their authority (i.e. of the Judges) is to be trampled upon by pamphleteers ana news-writers,
and the people are to be told that the power given to the Judges for their protection, is prostituted to
their destruction, the Court may retain its power some little time, but I am sure it will instantly lose all
its authority; and the power of the Court will not long survive the authority of it: is it possible to stab that
authority more fatally than by charging the Court, and more particularly the Chief Justice, with having
introduced a rule to subvert the constitutional liberty of the people? A greater scandal could not be
published’.

2.

Mr.  Justice Avory comes under fire

We have travelled far since that time. In the 1920’s the offence of ‘scandalising the Court’ was
regarded as virtually obsolete. But it was revived in a case in 1928 when I was four years called to the
Bar. I was in chambers at No. 4 Brick Court. I had few briefs. I spent much of my time editing — or helping
edit — a new edition of Smith’s Leading Cases. But I did find time to go across the Strand to listen to this
cause célèbre. The New Statesman had published an article criticising Mr. Justice Avory. Now he was a
Judge held by the profession with respect, almost with awe. He was a small man but resolute and stern.
It showed in his face with his firm mouth and piercing grey eyes. He had tried a libel action with a jury.
They had awarded £200 damages against Dr. Marie Stopes, the advocate of birth control - then much
frowned upon — see Sutherland v Stopes [1925] AC 47. The New States-man denounced the case and
added these words:
‘The serious point in this case, however, is that an individual owning to such views as those of Dr.
Stopes cannot apparently hope for a fair hearing in a Court presided over by Mr. Justice Avory — and
there are so many Avorys’.
Proceedings were taken against the editor of the New Statesman for contempt of court. They are
reported in R v New Statesman (1928) 44 TLR 301. On the one side was the Attorney-General,
Sir Douglas Hogg KC. On the other, Mr. William Jowitt KC. Each was a brilliant advocate. Each
was afterwards Lord Chancellor. But how different. Jowitt — tall, handsome and distinguished with a
resonant voice and clear diction. Hogg looked like Mr. Pickwick and spoke like Demosthenes. Jowitt
put it well for the New Statesman. He quoted a judgment by a strong Board of the Privy Council in 1899
saying:
‘Committals for contempt of Court by scandalising the Court itself have become obsolete in this
country. Courts are contented to leave to public opinion attacks or comments derogatory or scandalous
to them’ (McLeod v St. Aubyn) [1899] AC 549 at 561.
Hogg replied by quoting a passage from Wilmot’s undelivered judgment upholding the offence on
the ground that ‘to be impartial, and to be universally thought so, are both absolutely necessary’.
Jowitt saw that the Court were against him. So he handled them tactfully. Whilst he submitted there
was no contempt, he excused the article by reason of the haste in which it was written: and apologised
humbly if it were held to be a contempt. That pleased the Court. They did not send the editor to prison.
They adjudged that he was guilty of contempt: but they did not fine him. They only ordered him to pay
the costs.
22

ENGLISH - III

3.

We ourselves are told to be silent
Oddly enough, the last case on this subject concerned Sir Douglas Hogg’s son, Mr. Quintin Hogg,
as he then was. In his full title, the Rt. Hon. Quintin Hogg QC, MP. Now Lord Hailsham of St. Marylebone,
the Lord Chancellor, he is the most gifted man of our time. Statesman, Orator, Philosopher — he has
no compare. Whilst out of office, he is by turns author, journalist, and television personality. In his
exub¬erance he wrote for Punch and in 1968 found himself brought up by Mr. Raymond Blackburn on
the charge that he was guilty of contempt of court. He criticised the Court of Appeal in words which were
quite as strong as those in which Mr. Almon criticised Lord Mansfield. His words are set out fully in the
report of the case, R v Commissioner of Police of the Metropolis [1968] 2 QB 150 at 154, He said:
‘The Legislation of 1960 and thereafter has been rendered virtually unworkable by the unrealistic,
contradictory and, in the leading case, erroneous, decisions of the courts, including the Court of Appeal
.... it is to be hoped that the courts will remember the golden rule for judges in the matter of obiter dicta.
Silence is always an option’.
The case came before us on a Monday morning, 26 February 1968. Mr. Blackburn applied in
person. Mr. Hogg was in Court but was represented by the most graceful advocate of our time, Sir Peter
Rawlinson QC, now Lord Rawlinson. He told us that Mr. Hogg in no way intended to scandalise the
Court or the Lords Justices — whom he held in the highest personal and professional regard — but he
maintained that the article constituted a criticism which he had a right to state publicly. We accepted the
submission. We delivered judgment straightaway, as we usually do. We did not write twenty eight pages
as Mr. Justice Wilmot did.
‘This is the first case, so far as I know, where this court has been called on to consider an allegation
of contempt against itself. It is a jurisdiction which undoubtedly belongs to us but which we will most
sparingly exercise: more particularly as we ourselves have an interest in the matter.
‘Let me say at once that we will never use this jurisdiction as a means to uphold our own dignity.
That must rest on surer foundations. Nor will we use it to suppress those who speak against us. We do
not fear criticism, nor do we resent it. For there is something far more important at stake. It is no less
than freedom of speech itself.
‘It is the right of every man, in Parliament or out of it, in the press or over the broadcast, to make
fair comment, even outspoken comment, on matters of public interest. Those who comment can deal
faithfully with all that is done in a court of justice. They can say that we are mistaken, and our decisions
erroneous, whether they are subject to appeal or not. All we would ask is that those who criticise us will
remember that, from the nature of our office, we cannot reply to their criticisms. We cannot enter into
public controversy. Still less into political controversy. We must rely on our conduct itself to be its own
vindication.
‘Exposed as we are to the winds of criticism, nothing which is said by this person or that, nothing
which is written by this pen or that, will deter us from doing what the occasion requires, provided that it
is pertinent to the matter in hand. Silence is not an option when things are ill done.
So it comes to this: Mr. Quin tin Hogg has criticised the court, but in so doing he is exercising his
undoubted right. The article contains an error, no doubt, but errors do not make it a contempt of court.
We must uphold his right to the uttermost.
‘I hold this not to be a contempt of court, and would dismiss the application’.
1.

5. Disobedience to an order of the Court

Strict proof
One of the most important powers of a court of law is its power to give orders. Very often it has to
make an order commanding a person to do something — or restraining him in some way. If he disobeys,
the Court has one weapon in its armoury which it can use. It can punish him for contempt of court.
Either by fine or by imprisonment. This kind of contempt has the characteristics which are common to
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all contempt of court. It is a criminal offence. It must be proved beyond reasonable doubt. We laid that
down in Re Bramblevale Ltd (1970) 1 Ch 128. But in addition the Court insists on several requirements
being strictly observed.
2.
The three dockers
This strictness was very much in evidence in the case oft|ie three dockers, Churchman v Shop
Stewards [1972] 1 WLR 1094. It arose out of the Industrial Relations Act 1971 which set up a new court,
the industrial Relations Court. It was bitterly opposed by the trade unions and their members. So much
so that they refused to recognise the new court: or to obey the orders issued by it. A crisis arose when
the dockers in the East End of London picketed a depot. The Court issued an order comm an ding them
to stop the picketing. The dockers did not appear before the Court nor were they represented. They
continued the picketing. The Industrial Relations Court gave judgment on Wednesday, 14 June 1972
(which is quoted at page 1097):
‘The conduct of these men, as it appears at present, has gone far beyond anything which could
appropriately be disposed of by the imposition of a fine. Unless we receive some explanation we have
no alternative but to make orders committing them to prison. But we wish to give them every opportunity
to explain their conduct, if it can be explained’.
The Court then set a dead-line for an explanation to be given:
‘If they have not appeared before us tomorrow morning or applied to the Court of Appeal before 2
p.m. on Friday, 16 June, the warrants will issue’.
Now everyone knew that the dockers would take no notice of the Court. They would continue to
disobey. They would continue their picketing. They would not appear before the Industrial Court to give
an explanation. They would not apply to the Court of Appeal. The warrants would issue. They would go
to prison. They would be martyrs. The trade union movement would call a general strike which would
paralyse the country.
It was averted. But how was it done? The Official Solicitor appeared from nowhere. He applied to
us in the Court of Appeal asking us to quash the order of the Industrial Court. We did so. The dockers
were very disappointed. They were at the gates of the depot expecting to be arrested. Instead there were
no warrants, no arrests, no prison, no martyrdom, no strike.
Everyone asked at once: Who is the Official Solicitor? Who put him up to this? What right had he
to represent the men when they wished for no representation and what right had he to come to the Court
and ask for the committal order to be quashed? On what ground was it quashed? I gave the reasons in
my judgment on the fateful Friday (at page 1097):
‘The Industrial Court gave them until 2 p.m. today, Friday, in which to apply to the Court of Appeal.
The three dockers have not applied themselves, nor have they instructed anyone to apply on their behalf.
But the Official Solicitor has done so. He has authority to apply on behalf of any person in the land who
is committed to prison and does not move the court on his own behalf. Likewise, on behalf of any person
against whom an order for committal is made, he is authorised to come to this court and draw the matter
to its attention. He has instructed Mr. Pain, and Mr. Pain has submitted to us that the evidence before
the Industrial Court was not sufficient to warrant the orders of committal’.
I pause here to say that Mr. Pain was very conversant with trade union matters. He was a very
effective advocate. He used to assume a disarming air of diffidence as if to say, ‘Please help me’. And
of course we did.
I went on:
‘. ... In exercising those powers, and particularly those which concern the liberty of the subject, I
would hold, and this court would hold, that any breach giving rise to punishment must be proved in the
Industrial Court with the same strictness as would be required in the High Court here in this building. So
we have to see whether the orders were properly proved, and the breaches of them proved, according
to that degree of strictness.
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‘It seems to me that the evidence before the Industrial Court was quite insufficient to prove — with
all the strictness that is necessary in such a proceeding as this, when you are going to deprive people of
their liberty — a breach of the court’s order.
‘. ... It may be that in some circumstances the court may be entitled, on sufficient information being
brought before it, to act on its own initiative in sending a contemnor to prison. But, if it does so think fit to
act, it seems to me that all the safeguards required by the High Court must still be satisfied. The notice
which is given to the accused must give with it the charges against himParticularity which this court or
the High Court here ordinarily requires before depriving a person of his liberty. The accused must be
given notice of any new charge and the opportunity of meeting it. Even if he does not appear to answer
it, it must be proved with all the sufficiency which we habitually before depriving a man of his liberty.
‘Having analysed the evidence as it has been put before us in this case, I must say that it falls far
short of that which we would require for such a purpose. In my opinion, therefore orders of committal
should be set aside and the warrants should not be executed’.
3.
The five dockers
Just over five weeks later, 26 July 1972, that story almost repeated itself. But this time it was five
dockers, not three. They picketed the container depot. The industrial court ordered that they were to
be imprisoned for contempt. Again there was the threat of a general strike. Again we were ready to
hear an immediate appeal by the Official Solicitor. But he was told by someone to hold his hand. The
reason was because the House of Lords rushed through a decision which was said to affect the matter.
It was Heaton’s Case [1973] AC 15. They were busy amending their drafts - in typescript - right up to
the last moment. Their decision was telephoned at once to the President of the Industrial Court. It gave
him sufficient reason to revoke the order for committal. He revoked it. The general strike was averted.
Another emergency was over. The lesson to be learned from the dockers’ cases is that the weapon of
imprisonment should never be used - for contempt of court — in the case of industrial disputes. Some
better means must be found. Can anyone suggest one ?
4 . The ward of court
Under this head of disobedience there are cases where a newspaper publishes a report of
proceedings which are held in private. Most cases are — and are bound to be — heard in public and
there is no bar to a fair and accurate report of them. But some cases are held in private: and a newspaper
is guilty of a contempt of court if it publishes a report of what took place. Particularly is this the case in
wardship proceedings which are usually held in private. The point arose in 1976 in a case reported as Re
F [1977] Fam 58. A girl of 15 ran away with a man of 28. He gave her drugs and had sexual intercourse
with her, knowing that she was only 15. Her parents were so worried that they applied for her to be made
a ward of court. The girl was placed in a hostel. A social worker advised that the man of 28 should be
allowed to visit her there. The Daily Telegraph got to know of this and published an article headed, ‘Jailed
lover “should visit hostel girl, 16”
The Official Solicitor thought that this article disclosed some of the proceedings which had taken
place in private. He moved to commit the Daily Telegraph for contempt. The Judge held that it was a
contempt. We reversed it. I said (at page 88):
‘. . . . There are cases to show that it was a contempt of court of publish information relating to the
proceedings in court about a ward. . . . The court was entitled to — and habitually did — hear the case in
private. It could keep the proceedings away from the public gaze. The public were not admitted. Nor even
the newspaper reporters. Only the parties, their legal advisers, and those immediately concerned were
allowed in. When the court thus sat in private to hear wardship proceedings, the very sitting in private
carried with it a prohibition forbidding publication of anything that took place, save only for the formal
order made by the judge or an accurate summary of it: ...
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‘A breach of that prohibition was considered a contempt of court. It was a criminal offence punishable
by imprisonment. But what were the constituents of the offence? ....
‘This kind of contempt is akin to the contempt which is committed by a person who disobeys an
order of the court. Such as occurs where a party breaks an injunction ordering him to do something or to
refrain from doing it. But there are differences between them. When one party breaks an injunction, it is
the other party — the aggrieved person — who seeks to commit him for contempt. It is for his benefit that
the injunction was granted, and for his benefit that it is enforced: .... The offender is not to be committed
unless he has had proper notice of the terms of the injunction and it is proved, beyond reasonable doubt,
that he has broken it: .... But when a newspaper editor — or anyone else for that matter — publishes
information which relates to wardship proceedings, it is very different. He is no party to the proceedings.
No order has been made against him. No notice has been given to him of any order made by the courts.
He may — or may not — know whether the proceedings were in private or in open court. He may — or
may not — be aware that there is a prohibition against publication. On what ground, therefore, is he to
be found guilty? On what ground is he to be punished and sent to prison? What are the constituents of
the offence?
‘On principle, it seems to me that, in order to be found guilty the accused must have had a guilty
mind — some guilty knowledge or intent — mens rea, as it is called. This question of mens rea often
comes up. Much depends on the nature. “The mental elements of different crimes differ widely”: ....
What then is the mental element here? In considering it, it must be remembered that the offence is
not restricted to newspaper editors or reporters. Anyone who publishes information relating to wardship
proceedings may be found guilty. The girl herself, or her parents, or the lawyers in the case, may find
themselves charged with the offence. Even if they only tell the story by word of mouth to a friend, they
may be guilty of an offence: for that would be a publication of it. Seeing that the offence is of such wide
scope, it seems to me that a person is only to be found guilty of it if he has published information relating
to wardship proceedings in circumstances in which he knows that publication is prohibited by law, or
recklessly in circumstances in which he knows that the publication may be prohibited by law, but never
the-less goes on and publishes it, not caring whether it is prohibited, or not. As if he said: “I don’t care
whether it is forbidden, or not. I am not going to make any inquiries. I am going to publish it”. Proof of
this state of mind must be up to the standard required by the criminal law. It must be such as to leave no
reasonable doubt outstanding.
This test affords reasonable protection to ordinary folk, while, at the same time, it does not give a
newspaper any freedom to publish information to the world at large. If a newspaper reporter knew that
there were, or had recently been, wardship proceedings, he would be expected to know that they would be
held in private and would know — or as good as know — that there was a prohibition against publication.
Once he did know that there were, or had been, ward- ship proceedings, the prohibition would, I think,
apply, not only to information given to the judge, at the actual hearing, but also to confidential reports
submitted beforehand by the Official Solicitor, or social workers, or the like.
‘It remains to apply those principles to the newspapers in this case. The parents told the “Daily
Telegraph” that the wardship order had been a temporary one and that it had expired. The newspaper
thought that there was no longer any prohibition on publication. They made inquiry at the local council
without getting any enlightenment. The “Evening Mail” made inquiries all round, including the Official
Solicitor; and no one told them that the girl was a ward of court, Furthermore, both newspapers took the
view that the matter was of such public interest that it should be brought to the notice of people in general
— unless it was clearly prohibited by law. That was a legitimate view to take. They made inquiries.
Finding no such prohibition, they published the information. In the circumstances, I do not think there
was any guilty knowledge or intent on their part such as to warrant a finding that they were in contempt
of court’.
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6. Prejudicing a fair trial
1.

‘Vampire Arrested’
The freedom of the press is fundamental in our constitution. Newspapers have — and should have
— the right to make fair comment on matters of public interest. But this is subject to the law of libel and
of contempt of court. The newspapers must not make any comment which would tend to prejudice a fair
trial, if they do, they will find themselves in trouble. The most spectacular case is one that is not reported
in the Law Reports but which I remember well. Not that I usually read the newspapers much. Only The
Times when it happens to appear. Its reports of legal decisions are unique. No other newspaper in
the world has anything like it. They are written by barristers and are quoted in the Courts. But on this
occasion the Daily Mirror went beyond all bounds. It came out with a banner headline — after a man
called Haigh had been arrested and before he was charged —
‘VAMPIRE ARRESTED’
It said that Haigh had been charged with one murder and had committed others and gave the
names of persons who, it was said, he had murdered.
Lord Goddard was the Chief Justice. He said: ‘There has been no more scandalous case. It is
worthy of condign punishment’. He fined the newspaper £10,000. He sent the editor to prison for three
months. He added: ‘Let the directors beware. If this sort of thing should happen again, they may find that
the arm of the law is strong enough to reach them too’.
2.
The Thalidomide case
		
By far the most important case in recent years is the Thalid-omide case. It is reported in the Court
of Appeal in AG v Times Newspapers Ltd [1973] 1 QB 710 and in the House of Lords in [ 1974 ] AC
273. “Mothers when pregnant had taken the drug thalidomide. Their children has been born deformed.
That was in 1962. Actions were started at once for damages. Distillers, who distributed the drug, tried to
settle the actions. All parents agreed to a settlement except five. An application was made to our Court
to remove those five parents — as next friends — so as to get the children represented by the Official
Solicitor. It was known that he would agree to a settlement. If that move had succeeded, all the cases
would have been settled. There would have been no reported case anywhere. But we refused to remove
those five parents. Our refusal is reported in Re Taylor’s Application [1972] 2 QB 369. It was the turning
point of the case. The rest is best told by what I said in the Court of Appeal [1973] 1 QB 710. (at page
736):
‘The editor of the “Sunday Times’.’ tells us that the report of that case caused him great anxiety.
Over 10 years had passed since the children were born with these deformities, and still no compensation
had been paid by Distillers. He determined to investigate the matter in depth and to do all he could,
through his newspaper, to persuade Distillers to take a fresh look at their moral responsibilities to all the
thalidomide children, both those where writs had been issued and those where they had not. He had
investigations made and launched a campaign against Distillers.
‘On 12 October 1972, the Attorney-General issued a writ against the “Sunday Times” claiming an
injunction to restrain them from publishing the draft article.
‘It is undoubted law that, when litigation is pending and actively in suit before the court, no one
shall comment on it in such a way that there is a real and substantial danger of prejudice to the trial of
the action, as for instance by influencing the judge, the jurors, or the witnesses, or even by prejudicing
mankind in general against a party to the cause. That appears from the case before Lord Hardwicke
LC in 1742 of In re Read and Huggonson {St. James’ Evening Post Case) (1742) 2 Atk 469, and by
many other cases to which the Attorney-General drew our attention. Even if the person making the
comment honestly believes it to be true, still it is a contempt of court if he prejudges the truth before it is
ascertained in the proceedings: see Skipworth’s Case (1873) LR 9 QB 230, 234, by Blackburn J. To that
rule about a fair trial, there is this further rule about bringing pressure to bear on a party: None shall, by
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misrepresentation or otherwise, bring unfair pressure to bear on one of the parties to a cause so as to
force him to drop his complaint, or to give up his defence, or to come to a settlement on terms which he
would not otherwise have been prepared to entertain. That appears from In re William Thomas Shipping
Co Ltd [1930] 2 Ch 368 and Vine Products Ltd v Green [1966] Ch 484, to which I would add an article by
Professor Goodhart on “Newspapers and Contempt of Court in English Law” in (1935) 48 Harvard Law
Review, pp. 895, 896.
‘I regard it as of the first importance that the law which I have just stated should be maintained in
its full integrity. We must not allow “trial by newspaper” or “trial by television” or trial by any medium other
than the courts of law.
‘But in so stating the law, I would emphasise that it applies only “when litigation is pending and is
actively in suit before the court”. To which I would add that there must appear to be “a real and substantial
danger of prejudice” to the trial of the case or to the settlement of it. And when considering the question,
it must always be remembered that besides the interest of the parties in a fair trial or a fair settlement of
the case there is another important interest to be considered. It is the interest of the public in matters of
national concern, and the freedom of the press to make fair comment on such matters. The one interest
must be balanced against the other.
There may be cases where the subject matter is such that the public interest counterbalances the
private interest of the parties. In such cases the public interest prevails. Fair comment is to be allowed.
It has been so stated in Australia in regard to the courts of law: see Ex parte Bread Manufacturers Ltd
(1937) 37 SR (NSW) 242 and Ex parte Dawson [1961] SR (NSW) 573. It was so recommended by a
committee presided over by Lord Salmon on The Law of Contempt in Relation to Tribunals of Inquiry:
see (1969) Cmnd. 4078, para 26.
‘Take this present case. Here we have a matter of the greatest public interest. The thalidomide
children are the living reminders of a national tragedy. There has been no public inquiry as to how it came
about. Such inquiry as there has been has been done in confidence in the course of private litigation
between the parties. The compensation offered is believed by many to be too small. Nearly 12 years
have passed and still no settlement has been reached. On such a matter the law can and does authorise
the newspapers to make fair comment. So long as they get their facts right, and keep their comments
fair, they are without reproach. They do not offend against the law as to contempt of court unless there
is real and substantial prejudice to pending litigation which is actively in suit before the court. Our law
of con¬tempt does not prevent comment before the litigation is started, nor after it has ended. Nor does
it prevent it when the litigation is dormant and is not being actively pursued. If the pending action is
one which, as a matter of public interest, ought to have been brought to trial long ago, or ought to have
been settled long ago, the newspapers can fairly comment on the failure to bring it to trial or to reach
a settlement. No person can stop comment by serving a writ and letting it lie idle: nor can he stop it by
entering an appearance and doing nothing more. It is active litigation which is protected by the law of
contempt, not the absence of it.
‘Apply these considerations to the present case. Take the first 62 actions which were settled in
February 1968. The newspapers can fairly comment on those settlements, saying that in making them
the Distillers company did not measure up to their moral responsibilities. Take the last 123 children in
regard to whom writs have never been issued. The news¬papers can fairly press for compensation on
the ground that Distillers were morally responsible. That leaves only the 266 actions in which writs were
issued four years ago but have never been brought to trial. Does the existence of those writs prevent the
newspapers from drawing attention to the moral responsibilities of Distillers? if they can comment on the
first 62 or the last 123, I do not see why they cannot comment on these intervening 266. There is no way
of distinguishing between them. The draft article comments on all the thalidomide children together. It is
clearly lawful in respect of the first 62 and the last 123. So also it should be in respect of the middle 266.
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‘I have said enough to show that this case is unique. So much so that in my opinion the public
interest in having it discussed outweighs the prejudice which might thereby be occasioned to a party to
the dispute. At any rate, the High Court of Parliament has allowed it to be discussed. So why should not
we in these courts also permit it? There is no possible reason why Parliament should permit it and we
refuse it’.
Our decision was reversed by the House of Lords. I hope that I will be forgiven for not quoting
from their judgments. They stated a new principle. It was that newspapers should not publish comments
or articles which ‘prejudged the issue in pending proceedings’. This new principle was criticised by the
Committee over which our dear friend Lord Justice Phillimore presided (1974) Cmnd. 5794. It was a very
good Committee. ‘Harry’ Phillimore as we knew him affectionately, devoted his last years to it. They
heard much evidence and disposed of the House of Lords by saying (at page 48):
, ‘The simple test of prejudgment therefore seems to go too far in some respects and not far enough
in others. We conclude that no satisfactory definition can be found which does not have direct reference
to the mischief which the law of contempt is and always has been designed to suppress. That mischief
is the risk of prejudice to the due administration of justice’.
Hitherto we have always expected a decision of the House of Lords to be final and conclusive. But
the Thalidomide case showed the contrary. The Sunday Times took it to the European Court of Human
Rights. They relied on Article 10 of the European Convention to which the United Kingdom has adhered.
It says that:
‘Everyone has the right to freedom of expression. This right shall include freedom to hold opinions
and to receive and impart information and ideas without interference by public authority and regardless
of frontiers’.
The European Court of Human Rights, by a majority of 11 to 9, upheld the claim of the Sunday
Times. It had a right to impart information about the Thalidomide case. Inferentially they thought that
the House of Lords were wrong and that the Court of Appeal were right. Three cheers for the European
Court. But what will the House of Lords do now? Will they still regard themselves as infallible? They have
Francis Mann on their side, see The Law Quarterly Review for July 1979, pp. 348-354.
3.
A ‘gagging writ’
Let us hope too that the public interest will prevail so as to stop what has been called a ‘gagging writ’.
There was a company director called Wallersteiner. He tried to stop criticism of him at a shareholders’
meeting. He issued a writ against the complaining shareholder: and then sought to shut him up by saying
the matter was ‘sub judice’. I dealt with this once and for all, I hope, in Wallersteiner v Moir [1974] 1
WLR991 at 1004-1005.
‘I know that it is commonly supposed that once a writ is issued, it puts a stop to discussion. If
anyone wishes to canvass the matter in the press or in public, it cannot be permitted. It is said to be “sub
judice”. I venture to suggest that is a complete misconception. The sooner it is corrected, the better. If
it is a matter of public interest, it can be discussed at large without fear of thereby being in contempt of
court. Criticisms can continue to be made and can be repeated. Fair comment does not prejudice a fair
trial. That was well pointed out by Salmon J in Thomson v Times Newspapers Ltd [1969] 1 WLR 1236,
1239-1240. The law says — and says emphatically — that the issue of a writ is not to be used so as to be
a muzzle to prevent discussion. Jacob Factor tried to suppress the “Daily Mail” on that score, but failed:
see R v Daily Mail (EditorJ, ex parte Factor (1928) 44 TLR 303. And Lord Reid has said that a “gagging
writ” ought to have no effect: see Attorney-General v Times Newspapers Ltd [1974] AC 273, 301. Matters
of public interest should be, and are, open to discussion, not with standing the issue of a writ.
‘So here I would hold that a discussion of company affairs at a company meeting is not a contempt
of court. Even if a writ has been issued and those affairs are the subject of litigation, the discussion
of them cannot be stopped by the magic words “sub judice”. It may be there are newspaper reporters
present — so that the words will be published at large next day. Nevertheless, the shareholders can
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discuss the company affairs quite freely without fear of offending the court. The reason is simple. Such
discussion does not prejudice fair trial of the action. No judge is likely to read the newspaper reports, let
alone be influenced by them. Nor are the members of a jury, if there should be a jury. They do not read
the reports of company meetings. In any case, they would not remember them by the time of the trial.
Mr. Lincoln suggested that someone at the meeting might use words such as to bring improper pressure
to bear on the litigants or on witnesses. If that were so, I have no doubt the court could intervene.
But that suggestion cannot be admitted as an excuse for stifling discussion. And Lord Reid said in
Attorney-General v Times Newspapers Ltd [1974] AC 273, 296: “there must be a balancing of relevant
considerations”. The most weighty consideration is the public interest. The shareholders of a public
company should be free to discuss the company affairs at the company meetings, if a shareholder feels
that there have been, or may be, abuses by those in control of the company, he should be at liberty to
give voice to them.
‘I can well see, of course, that this freedom of discussion must not be carried too far. It must not
deteriorate into disorder. The chairman must control the meeting. He must keep order. After time enough
has been allowed, he can bring the discussion to a close. If his own conduct is under fire, he could vacate
the chair, and allow it to be taken by another. If these rules are observed, there should be no trouble’.
4.
The Exclusive Brethren
There remains one last point. Which are the courts to be- protected by the law of contempt?
Hitherto the question has arisen in regard to the superior courts. But do the same principles apply to the
inferior courts? We had to consider it recently when a case was pending in a local valuation court about
rates. It is Attorney - General v British Broadcasting Corporation [1979] 3 WLR 312 at 319. A religious
sect sought to stop a television ‘broadcast which was disparaging of them. It all depended if the Local
Valuation Court was a ‘court’ which the law would protect. My colleagues thought it was. I thought it was
not. I ventured to summaries the principles in these words:
‘How far do these principles apply to the inferior courts? I pause to say that the word “inferior” is a
mis-description. They are not inferior in the doing of justice: nor in the judges who man them: nor in the
advocates who plead in them. They are called “inferior” only because they try cases of a lesser order
of importance — as it is thought. But the cases which they try are often of equal concern, to the parties
and the public. I see no reason whatever why the principles which have been evolved for the superior
courts should not apply equally to the inferior courts. The stream of justice should be kept pure and clear
in all the courts, superior and inferior, alike. That is the way in which the law seems to be developing,
as is shown by the cases on contempt of court: . . . and the cases on the liability of judges: . . . and on
absolute privilege of advocate and witness:. . . . The only qualification is in the manner of enforcing those
principles. Where there is contempt of court, if it comes to granting injunctions or inflicting penalties, this
is left to the superior courts: . . . . But otherwise the principles should be the same for all.
‘But the principles — which confer immunity and protection — have hitherto been confined to the
well recognised courts, in which I include, of course, not only the High Court, but also the Crown Court,
the county courts, the magistrates’ courts, the consistory courts and courts-martial. The principles have
not hitherto been extended to the newly established courts, of which we have so many. The answer
cannot depend on whether the word “court” appears in the title. There are many newly formed bodies
which go by the name of “tribunal” but which have all the characteristics of the recognised courts, such
as the industrial tribunals, and the solicitors’ disciplinary tribunal. To my mind, the immunities and
protections which are accorded to the recognised courts of the land should be extended to all tribunals
or bodies which have equivalent characteristics. After all, if the principles are good for the old, so they
should be good for the new. I would, therefore, be venturesome. I would suggest that the immunities
and protections should be extended to all tribunals set up by or under the authority of Parliament or of
the Crown which exercise equivalent functions by equivalent procedures and are manned by equivalent
personnel as those of the recognised courts of the land: ....
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‘Applying this test, I would suggest that commercial arbitrations are excluded because they are
not set up by or under the authority of Parliament or of the Crown. Planning inquiries are excluded
because their function is not to hear and determine, but only to inquire and report. Licensing bodies are
excluded because they exercise administrative functions and not judicial: .... Assessment committees
are excluded because they are manned by laymen and not by lawyers. And so on.
‘What then about a local valuation court? It is the successor of the old assessment committees,
which are certainly not courts: ....
‘In any case, to my mind this body lacks one important characteristic of a court. It has no one on
it or connected with it who is legally qualified or experienced. To constitute a court there should be a
chairman who is a lawyer or at any rate who has at his elbow a clerk or assistant who is a lawyer qualified
by examination or by experience, as a justices’ clerk is. The reason is that a lawyer is, or should be, by
his training and experience better able than others to keep to the relevant and exclude the irrelevant; to
decide according to the evidence adduced and not be influenced by outside information; to interpret the
words of statutes or regulations as Parliament intended; to have recourse to legal books of reference
and be able to consult them; and generally to know how the proceedings of a court should be conducted.
‘It is for this reason that it is my opinion that the local valuation court is not a court properly so
called. . .’.
My two colleagues differed from me. They held it was a court: but they agreed with me on a more
important matter. In the case of a civil action which to be tried by a judge, it is very rare indeed that a
newspaper would be guilty of contempt by making comments on it. As I said (at page 319):
‘No professionally trained judge would be influenced by anything he read in the newspapers or saw
on television’.
Conclusion
Looking at it broadly, the process of Contempt of Court is designed to secure that every person
has a fair trial; or, to put it in other words, it is a procedure by which the Court condemns any conduct
which tends to prejudice a fair trial. The Courts will restrain it by injunction beforehand or by punishment
afterwards. The present tendency is to say that the process should be left in the hands of the AttorneyGeneral: that he is the person who should decide whether it should be invoiced or not. It is no doubt
proper for any complaint to be laid before the Attorney-General so that he may, if he thinks fit, institute
proceedings for contempt. But it should not be exclusively in his hands. Some cases wear a political
complexion. The Attorney-General may be reluctant to take proceedings for fear of repercussions
affecting his party. So the Courts should be able to take steps at the instance of anyone who has a
sufficient interest in the matter.
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1. Into the conduct of judges
1.

The judge who talked too much
Once upon a time there was a judge who talked too much. He asked too many questions. One
after another in quick succession. Of witnesses in the box. Of counsel in their submissions. So much so
that they counted up the number. His exceeded all the rest put together. Both counsel made it a ground
of appeal.
He was The Honourable Sir Hugh Imbert Periam Hallett whose initials gave him the nickname
‘Hippy* Hallett. He had been a judge for 17 years. He earned a big reputation as a junior at the bar:
and in silk for his knowledge of the law. He used to appear in the Privy Council where Lord Maugham
appreciated his talents and appointed him a judge in 1939. He started his judicial career quietly enough
but — as often happens — as his experience grew so did his loquacity. He got so interested in every
case that he dived deep into every detail of it. He became a byword.
The climax came in an ordinary sort of case. It is Jones_v National Coal Board [1957] 2 QB 55. The
roof of a coal-mine had fallen in. A miner had been buried by it and died. The widow claimed damages.
The case was tried by Hallett J at Chester. He rejected the widow’s claim. She appealed on the ground,
among others, that the Judge’s interruptions had made it impossible for her counsel to put her case
properly. The Board put in a cross-appeal including among others that the Judge’s interruptions had
prevented the Board from having a fair trial. The appeal was argued before us by Mr. Gerald Gardiner
QC (afterwards Lord Chancellor) for the widow. He was the most able advocate I have known. On the
other side side Mr. Edmund Davies QC (afterwards Lord Edmund- Davies). He was the most resourceful.
We usually in such a case give judgment straightaway at the end of the argument. But on this occasion
we reserved it for just over three weeks. We realised that it might lead to the end of the Judge’s career;
as it did. So we took special care. This is what I said, speaking for the whole Court. Ibid. at 61.
‘We much regret that it has fallen to our lot to consider such a complaint against one of Her
Majesty’s judges: but consider it we must, because we can only do justice between these parties if we
are satisfied that the primary facts have been properly found by the judge on a fair trial between the
parties. Once we have the primary facts fairly found, we are in as good a position as the judge to draw
inferences or conclusions from those facts, but we cannot embark on this task unless the foundation of
primary facts is secure.
‘No one can doubt that the judge, in intervening as he did, was actuated by the best motives. He
was anxious to understand the details of this complicated case, and asked questions to get them clear
in his mind. He was anxious that the witnesses should not be harassed unduly in cross- examination,
and intervened to protect them when he thought necessary. He was anxious to investigate all the various
criticisms that had been made against the board, and to see whether they were well founded or not.
Hence, he took them up himself with the witnesses from time to time. He was anxious that the case should
not be dragged on too long, and intimated clearly when he thought that a point had been sufficiently
explored. All those are worthy motives on which judges daily intervene in the conduct of cases, and have
done for centuries.
‘Nevertheless, we are quite clear that the interventions, taken together, were far more than they
should have been. In the system of trial which we have evolved in this country, the judge sits to hear and
determine the issues raised by the parties, not to conduct an investigation or examination on behalf of
society at large, as happens, we believe, in some foreign countries. Even in England, however, a judge
is not a mere umpire to answer the question “How’s that?” His object, above all, is to find out the truth,
and to do justice according to law; and in the daily pursuit of it the advocate plays an honourable and
necessary role. Was it not Lord Eldon LC who said in a notable passage that “truth is best discovered by
powerful statements on both sides of the question”?: see. Ex parte Lloyd (1822) Mont 70 at 72n. And
Lord Greene MR who explained that justice is best done by a judge who holds the balance between the
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contending parties without himself taking part in their disputations? If a judge, said Lord Greene, should
himself conduct the examination of witnesses, “he, so to speak, descends into the arena and is liable to
have his vision clouded by the dust of conflict”: see Yuill v Yuill [1945] P 15 at 20, [1945] 1 All ER 183,
61 TLR 176.
‘Yes, he must keep his vision unclouded. It is all very well to paint justice blind, but she does better
without a bandage round her eyes. She should be blind indeed to favour or prejudice, but clear to see
which way lies the truth: and the less dust there is about the better. Let the advocates one after the other
put the weights into the scales — the “nicely calculated less or more” — but the judge at the end decides
which way the balance tilts, be it ever so slightly. So firmly is all this established in our law that the judge
is not allowed in a civil dispute to call a witness whom he thinks might throw some light on the facts. He
must rest content with the witnesses called by the parties: see In re Enoch & Zaretzky, Bock & Co.,[1910]
1 KB 327. So also it is for the advocates, each in his turn, to examine the witnesses, and not for the judge
to take it / on himself lest by so doing he appear to favour one side or ;
the other: see R v Cain, (1936) 25 Cr App Rep 204. R v Bateman (1946) 31 Cr App Rep 106. and
Harris v Harris (1952), Times, 9 April; Judgments of the Court of Appeal, 1952, No. 148, by Birkett LJ
especially. And it is for the advocate to state his case as fairly and strongly as he can, without undue
interruption, lest the sequence of his argument be lost: see R V Clewer (1953) 37 Cr App Rep 37.
The judge’s part in all this is to hearken to the evidence, only himself asking questions of witnesses
when it is necessary to clear up any point that has been overlooked or left obscure; to see that the
advocates behave themselves seemly and keep to the rules laid down by law; to exclude irrelevancies
and discourage repetition; to make sure by wise intervention that he follows the points that the advocates
are making and can assess their worth; and at the end to make up his mind where the truth lies. If he
goes beyond this, he drops the mantle of a judge and assumes the robe of an advocate; and the change
does not become him well. Lord Chancellor Bacon spoke right when he said that Essays or Counsels
Civil and Moral: ‘Of Judicature’. Patience and gravity of hearing is an essential part of justice; and an
over-speaking judge is no well-tuned cymbal”.
‘Such are our standards. They are set so high that we cannot hope to attain them all the time. In
the very pursuit of justice, our keenness may outrun our sureness, and we may trip and fall. That is what
has happened here. A judge of acute perception, acknowledged learning, and actuated by the best of
motives, has nevertheless himself intervened so much in the conduct of the case that one of the parties
— nay, each of them — has come away complaining that he was not able properly to put his case; and
these complaints are, we think, justified.
‘In these circumstances, we think we must grant the widow a new trial. There is one thing to which
everyone in this country is entitled, and that is a fair trial at which he can put his case properly before the
judge. The widow and the National Coal Board stand in this respect on the level. No cause is lost until
the judge has found it so; and he cannot find it without a fair trial, nor can we affirm it’.
At that time Lord Kilmuir was Lord Chancellor. Of course he did not speak to me of the case
beforehand, but afterwards he told me that he was grateful to us. He sent for the Judge. It was arranged
that he should continue to sit for a little while and then resign. That he did at the end of the summer term.
It was a poignant case; for he was able and intelligent — but he asked too many questions.
After that case, there were several appeals which came before us — from other judges — on similar
grounds. The lawyers used to get the shorthand notes, count up the number of questions asked by the
judge and by counsel, and then ask for a new trial. But I do not remember any appeal that succeeded on
that ground. ‘Hippy’ Hallett stands in isolation. Let others take heed.
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2.

The judge who made a mistake
In that case the mistake of the judge gave rise to a new trial and caused much expense to the
parties. No one would dream of making the judge personally liable for such an innocent mistake. But
suppose a judge makes a mistake owing to a misunderstanding; and as a result a man is wrongly
detained in prison. Can the judge be made liable in damages? The point arose in Sirros v Moore [1974]
3 WLR 459.
Sirros was a Turk. He was given leave to come into England as a visitor. He overstayed his leave.
The magistrate recommended him for deportation and meanwhile directed that he be not detained.
Sirros appealed to the Crown Court against the recommendation for deportation. His appeal was heard
by a circuit judge and two magistrates. Sirros went into the Appeal Court a free man. He had a solicitor’s
clerk with him. He asked that the recommendation be reversed. The judge dismissed his appeal. So in
due course Sirros would be deported; but pending deportation, he was not to be detained. He was still
entitled to go free. But the judge cannot have realised this. He must have thought that Sirros was already
in custody. Then this happened (page 464):
‘. . . . The judge then announced his decision: “The appeal is dismissed”. Thereupon Sirros and
the solicitor’s clerk got up from their seats and made their way out of the court. The case was to all
appearances over. After a little while, the judge looked up. He saw Sirros leaving the court: or rather
he saw the back of his head disappearing. A minute or two later the judge called out “Stop him”. Police
officers hurried out after him. But he had gone. He went out of the court building in St. James’s Square.
He got as far as Jermyn Street: but then Sergeant Moore and other police officers caught him and
brought him back. He was put in the cells. The judge meanwhile had gone to lunch.
‘On the judge’s return, counsel submitted that Sirros should not be detained, and he asked for bail.
He called witnesses as to his character. It took about an hour. The judge refused to grant bail. So Sirros
was taken away in custody.
‘On the very next day, Sirros’s counsel applied for a writ of habeas corpus. ...
‘The Divisional Court ordered that a writ of habeas corpus was to be issued. So he went free.
Ashworth J said:
“On one matter I have no doubt whatever, and that is that the detention of this applicant was wholly
unauthorised. .
‘Ten days later, Sirros. issued a_writ against the judge and the police officers claiming damages
for assault and false’ imprisonment. He specified two things against the judge: (1) the order to “stop him”
in the morning; (2) the order in the afternoon when the judge refused to grant bail, thus continuing the
detention. He claimed against the police officers as acting on the judge’s orders’.
Those facts raised distinctly the question whether a judge could be made liable for making a mistake
— which he ought not to have made if he had been taking proper care. No such case had arisen for 100
years or more. Sirros’s case was taken up by one of our new law centres for helping the poor. It was the
North Kensington Law Centre; and they instructed Lord Gifford. His great-grandfather was Master of the
Rolls 155 years ago but he is still a junior who takes up cases for the poor. The judge was represented
by the Treasury Devil, Mr. Gordon Slynn. As you might expect, it was well argued on both sides. Then
we sought to state the modern position (page 467):
‘Ever since the year 1613, if not before, it has been accepted in our law that no action is maintainable
against a judge for anything said or done by him in the exercise of a jurisdiction which belongs to him.
The words which he speaks are protected by an absolute privilege. The orders which he gives, and the
sentences which he imposes, cannot be made the subject of civil proceedings against him. No matter
that the judge was under some gross error or ignorance, or was actuated by envy, hatred and malice,
and all uncharitableness, he is not liable to an action. The remedy of the party aggrieved is to appeal to
a Court of Appeal or to apply for habeas corpus, or a writ of error or certiorari, or take some such step to
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reverse his ruling. Of course, if the judge has accepted bribes or been in the least degree corrupt, or has
perverted the course of justice, he can be punished in the criminal courts. That apart, however, a judge
is not liable to an action for damages. The reason is not because the judge has any privilege to make
mistakes or to do wrong. It is so that he should be able to do his duty with complete independence and
free from fear. It was well stated by Lord Tenterden CJ in Garnett v Ferrand (1827) 6 B & C 611, 625:
“This freedom from action and question at the suit of an individual is given by the law to the judges, not
so much. for their own sake as for the sake of the public, and for the advancement of justice, that being
free from actions, they may be free in thought and independent in judgment, as all who are to administer
justice ought to be”.
‘Those words apply not only to judges of the superior courts, but to judges of all ranks, high or low.
...
‘In the old days, as I have said, there was a sharp distinction between the inferior courts and the
superior courts. Whatever may have been the reason for this distinction, it is no longer valid. There has
been no case on the subject for the last one hundred years at least. And during this time our judicial
system has changed out of all knowledge. So great is this change that it is now appropriate for us to
reconsider the principles which should be applied to judicial acts. In this new age I would take my stand
on this: as a matter of principle the judges of superior courts have no greater claim to immunity than
the judges of the lower courts. Every judge of the courts of this land — from the highest to the lowest
— should be protected to the same degree, and liable to the same degree. If the reason underlying this
immunity is to ensure “that they may be free in thought and independent in judgment”, it applies to every
judge, whatever his rank. Each should be protected from liability to damages when he is acting judicially.
Each should be able to do his work in complete independence and free from fear. He should not have
to turn the pages of his books with trembling fingers, asking himself: “if I do this, shall I be liable in
damages?” So long as he does his work in the honest belief that it is within his jurisdiction, then he is not
liable to an action. He may be mistaken in fact. He may be ignorant in law. What he does may be outside
his jurisdiction — in fact or in law — but so long as he honestly believes it to be within his jurisdiction, he
should not be liable. Once he honestly entertains this belief, nothing else will make him liable. He is not
to be plagued with allegations of malice or ill-will or bias or anything of the kind. Actions based on such
allegations have been struck out and will continue to be struck out. Nothing will make him liable except it
be shown that he was not acting judicially, knowing that he had no jurisdiction to do it.
‘This principle should cover the justices of the peace also. They should no longer be subject to
“strokes of the rodde or spur”. Aided by their clerks, they do their work with the highest degree of
responsibility and competence — to the satisfaction of the entire community. They should have the same
protection as the other judges.
‘The judge had no jurisdiction to detain Sirros in custody. The Divisional Court were right to release
him on habeas corpus. Though the judge was mistaken, yet he acted judicially and for that reason no
action will lie against him. Likewise, no action will lie against the police officers. They are protected in
respect of anything they did at his direction, not knowing it was wrong: ..’.

2. Into the conduct of ministers
So much for a judge when he is acting as a judge. But there are times when a judge is invited by the
Government of the day to undertake an inquiry or to chair a committee. He has then no special privilege
or immunity. So it behoves him to act with circumspection. The Government usually asks a judge to do
such a task when it is in a quandary. There is public unease: and the only person who can be trusted to
be impartial is a judge. He is independent of the executive: and thus can speak his mind.
Thus I was called upon in June 1963. The Government was indeed in a quandary. The Secretary of
State for War, The Rt. Hon. John Profumo, OBE, had resigned during the Whitsun recess. The Sunday
Mirror had published a photographic copy of his letter to Christine Keeler. It started ‘Darling’ and ended
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‘Love J’. The newspaper had paid her for it. Rumours spread like wildfire. Not only about Mr. Profumo
and the Russian Naval Attache. But many other ministers also. Their morale was shaken to the core.
The security of the realm was said to be endangered. Nothing like it has been seen since Titus Oates
spread his lies in 1678 when Macaulay tells us ‘the capital and the whole nation was mad with hatred and
fear’. The members of the House of Commons held a debate on Monday, 17 June 1963. On the Friday,
21 June 1963, the Prime Minister (Mr. Harold Macmillan) asked me to inquire into the security situation.
Some have since said that, as a judge, I should not have accepted the task — because of its political
overtones. But I felt, and still feel, that when the security of the State was involved, it was my duty to do
what I was asked. I still have a copy of my reply on 24 June 1963:
‘Dear Prime Minister,
It is a great responsibility with which you have entrusted me — and I feel very apprehensive of my
ability to carry it out. All I can say is that I will do my very best faithfully to perform the task.
Yours sincerely,
Denning’.
As it was so urgent and important, I put everything else aside. I did it alone. Just two secretaries
and two shorthand- writers. I had a room in the Treasury in Whitehall. There I saw Ministers of the
Crown, the Security Service, rumour- mongers and prostitutes. They all came in by back doors and along
corridors secretly so that the newspapers should not spot them. Some of the evidence I heard was so
disgusting — even to my sophisticated mind — that I sent the lady shorthand-writers out and had no
note of it taken. On one occasion the photographers were allowed in to see me at work. I kept them at
a far distance so that they should not see what I was writing. Afterwards they blew up the photograph
and published me writing a letter ‘Dear Minister’. They accused me — the guardian of security — of lack
of proper care in security. ‘Quis custodiet ipsos custodes’ — who will guard the guards themselves?
(Afterwards they were rebuked by the Press Council.) One young lady, Mandy Rice- Davies, said to the
newspapers, ‘Quite the nicest Judge I have ever met’.
Every weekend I went home and worked there on the papers. Invariably the journalists arrived
with photographers. On the day when I made my report, a score or more of them were on our country
station. They took photographs showing the chickens on the platform. They travelled up in the same
train. Independent television made a film about me with the refrain running through, ‘Onward, Christian
soldiers’.
If you are interested in the story itself, you can read it all in .r y Report of 16 September 1963. It was
a best-seller. The Daily Telegraph published it in full as a supplement to their paper. There were queues
at the Stationery Office wanting to buy it. Right up till midnight. It became a common joke that ‘B.C.’ and
‘A.D.’ stood for ‘Before Christine’ and ‘After Denning’.
But, for those of the new generation who will not have read the Report, I will set out the principles
on which I conducted the inquiry. Cmnd. 2 1 5 2 , paras. 5 — 9 .
‘It has been much debated what is the best way to deal with matters such as those referred to
me. The appointment of a tribunal under the Tribunal of Inquiries Act 1921 is an elaborate and costly
machine, equipped with all the engines of the law — counsel, solicitors, witnesses on oath, absolute
privilege, openness to the public (so far as possible) and committal for contempt — but it suffers from
the invincible drawback, in doing justice, that there is no prosecution, no charge, and no defence. The
appointment of a Select Committee of one or both Houses of Parliament is a very representative body,
but it is said to suffer from the drawback (to some eyes) that the inquisitors are too many and may be
influenced in their, often divergent, views by political considerations, so that there may be too much
dissent to carry authority. Now there is this inquiry which I have been entrusted with alone. It has the
advantage that there can be no dissent, but it has two great disadvantages: first, being in secret, it has
not the appearance of justice; second, in carrying out the inquiry, I have had to be detective, inquisitor,
36

ENGLISH - III

advocate and judge, and it has been difficult to combine them. But I have come to see that it has three
considerable advantages. First, inasmuch as it has been held in private and in strict confidence, the
witnesses were, I am sure, much more frank than they would otherwise have been. Secondly, I was able
to check the evidence of one witness against that of another more freely. Thirdly and most important,
aspersions cast by witnesses against others (who are not able to defend themselves) do not achieve the
publicity which is inevitable in a Court of Law or Tribunal of Inquiry.
‘You were good enough to say that, if I needed further powers, I was to ask for them. I have not felt
the need. Every witness whom I asked to come, has come, without being subpoenaed. Every witness
has answered the questions I put to him, without being threatened with contempt. I have been told as
much truth without an oath as if it were on oath. It was not the lack of powers which handicapped me. It
was the very nature of the inquiry with which I was entrusted.
‘At every stage of this inquiry [ have been faced with this great anxiety: How far should I go into
matters which seem to show that someone or other has been guilty of a criminal offence, or of professional
misconduct, or moral turpitude, or even incompetence? My inquiry is not a suitable body to determine
guilt or innocence. I have not the means at my disposal. No witness has given evidence on oath. None
has been cross examined. No charge has been preferred. No opportunity to defend has been open. It
poses for me an inescapable dilemma: On the one hand, if I refrain from going into such matters, my
inquiry will be thwarted. Questions that have been asked in the public interest will not be answered.
Suspicions that have already fallen heavily on innocent persons may not be removed. Yet, on the other
hand, if I do go into these matters I may well place persons under a cloud when it is undeserved: and I
may impute to them offences or misconduct which they have never had the chance to rebut. Above all I
have to remember that the information that I have been given has been given in confidence. In order to
enable every witness to speak frankly and truly to me, I have assured each one that what they tell me
is in strict confidence and will be used only for the purposes of my inquiry and report. This means that,
whatever I say in this report, it should not be used for any other purpose: in particular none of it should be
used for the purposes of any prosecution or proceeding against anyone. But I cannot, of course, prevent
anyone from seeking evidence aligned and acting on it.
‘Such being the inescapable difficulties inherent in this form of inquiry, I have come to the conclusion
that all I can do is this:
‘When the facts are clear beyond controversy, I will state them as objectively as I can, irrespective
of the consequences to individuals: and I will draw any inference that is manifest from those facts. But
when the facts are in issue, I must always remember the cardinal principle of justice that no man is to
be condemned on suspicion. There must be evidence which proves his guilt before he is pronounced to
be so. I will therefore take the facts in his favour rather than do an injustice which is without remedy. For
from my findings there is no appeal.
‘To those who in consequence will reproach me for “white-washing”, I would make this answer:
While the public interest demands that the facts should be ascertained as completely as possible, there
is a yet higher public interest to be considered, namely, the interest of justice to the individual which
overrides all other. At any rate, speaking as a Judge, I put justice first’.
Next I will set out one sentence in which I reached my conclusion, adverse, I fear, to the Prime
Minister and his colleagues (para. 286):
‘. ... It was the responsibility of the Prime Minister and his colleagues, and of them only, to deal with
this situation: and they did not succeed in doing so’.
Finally, in my conclusion I dealt with the rumours which had caused so much disturbance in the
country (paras. 339— 343):
‘I know that Ministers and others have felt so aggrieved by the rumours about them that they have
contemplated bringing actions for libel or slander in respect of them. I know, too, that they have refrained
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from doing so pending my inquiry. I hope, however, that they will not feel that honour requires them
to pursue these matters further. My findings will, I trust, be accepted by them as a full and sufficient
vindication of their good names. It is, I believe, better for the country that these rumours should be buried
and that this unfortunate episode should be closed.
‘Equally I trust that all others will now cease to repeat these rumours which have been proved so
unfounded and untrue: and that newspapers and others will not seek to put names to those whom I have
deliberately left anonymous. For I fear that, if names are given, human nature being what it is, people will
say “there’s no smoke without fire” — a proposition which in this instance is demonstrably untrue.
‘This brings me to the end. It might be thought — indeed it has been thought — by some that these
rumours are a symptom of a decline in the integrity of public life in this country. I do not believe this to be
true. There has been no lowering of standards. But there is this difference today. Public men are more
vulnerable than they were: and it behoves them, even more than ever, to give no cause for scandal. For
if they do, they have to reckon with a growing hazard which has been disclosed in the evidence I have
heard. Scandalous information about well-known people has become a marketable commodity. True
or false, actual or invented, it can be sold. The greater the scandal the higher the price it commands. If
supported by photographs or letters, real or imaginary, all the better. Often enough the sellers profess to
have been themselves participants in the discreditable conduct which they seek to exploit. Intermediaries
move in, ready to assist the sale and ensure the highest prices. The story improves with the telling. It is
offered to those newspapers — there are only a few of them — who deal in this commodity. They vie
with one another to buy it. Each is afraid the other will get it first. So they buy it on chance that it will turn
out profitable. Sometimes it is no use to them. It is palpably false. At other times it is credible. But even
so, they dare not publish the whole of the information. The law of libel and the rules of contempt of court
exert an effective restraint. They publish what they can, but there remains a substantial part which is not
fit for publication. This unpublished part goes round by word of mouth. It does not stop in Fleet Street. It
goes to West minster. It crosses the Channel, even the Atlantic and back again, swelling all the time. Yet
without the original purchase, it might never have got started on its way.
‘When such deplorable consequences are seen to ensue, the one thing that is clear is that something
should be done to stop the trafficking in scandal for reward. The machinery is ready to hand. There is a
new Press Council already in being.
‘Although I have felt it necessary to draw attention to this matter, I would like to say that I have had
the greatest cooperation and assistance from the newspapers and all concerned with them; and not least
from those whose practices I hold to be open to criticism’.
Following the Report, Mr. Harold Macmillan fell ill; and resigned. Sir Alec Douglas-Home became
Prime Minister. There was a debate on 16 December 1963 in the House of Commons on ‘Security and
the Denning Report’. In the course of it Mr. Harold Macmillan said 686 HC Official Report (5th Series),
col. 911 (16 December 1963).
‘This debate takes place in circumstances very different, as far as I personally am concerned, from
what I had envisaged up to two months ago, .... I wished to express publicly what I have, of course,
expressed, privately, my gratitude to Lord Denning for undertaking the delicate and difficult task which I
asked him to perform. I am sure that that is the universal view in the House and in the country’.
Later on it was made clear that there ought never to be an inquiry like it again. A Royal Commission
on Tribunals of Inquiry under the Chairmanship of Lord Justice Salmon, reporting in 1966, made this
comment.
‘Lord Denning’s Report was generally accepted by the public. But this was only because of Lord
Denning’s rare qualities and high reputation. Even so, the public acceptance of the Report may be
regarded as a brilliant exception to what would normally occur when an inquiry is carried out under such
conditions’.
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3. Into the conduct of directors
1.

Behind the curtain
Our system of company law has only been in existence for some 120 years. It is the universal
medium of business. Most merchants and most traders are now limited liability companies. Not only in
England but also in countries overseas. The law, however, has let down a curtain which conceals the
goings on of the directors and managers of a company. Beneath this curtain all sorts of fraud can be
perpetrated — on customers, on creditors and on shareholders. In many cases in the Court of Law, I
have myself sought to pull aside the curtain: but the majority view is against it. The only machinery so
far provided by Parliament is for the Department of Trade to appoint inspectors to hold an inquiry. The
inspectors are usually an eminent Queen’s Counsel — all Queen’s Counsel are by definition ‘eminent’ —
and a distinguished chartered accountant — equally all are ‘distinguished’. They have a very unenviable
task. They have to investigate all that the directors and managers have done and to report upon it.
These inquiries have been known to take years. They involve great expense. And at the end — as often
as not — the inspectors are criticised. It is said that they acted unfairly: and that their report should be
ignored. The matter is of such importance that we have endeavoured to lay down the principles on which
inspectors should act.
2.
The Pergamon Press
The issues were raised acutely when there was an inquiry into the affairs of Pergamon Press Ltd.
It was held by two good men. Mr. Owen Stable QC - a son of Mr. Justice Stable —and himself of judicial
calibre: and Mr. Ronald Leach CBE, (now Sir Ronald Leach, GBE), the senior partner of Peat Marwick.
You could not find a better pair anywhere. They had trouble with Mr. Robert Maxwell from the very start.
When he came to give evidence, this is what happened (see Re Pergamon Press Ltd [ 1971 ] Ch 388 at
398):
‘A little later the inspectors called on the directors to give evidence. Each of them refused. Typical
was the attitude of Mr. Robert Maxwell himself. He came with his solicitor, Mr. Freeman, to the place
where the inspectors were meeting. He gave his name and address and said that he was the holder
of the Military Cross and a member of Parliament. Then Mr. Stable, a Queen’s Counsel, one of the
inspectors, asked him this simple question. “When did you first become associated with Pergamon
Press Ltd?” to which Mr. Maxwell replied: “Mr. Stable, in view of the submissions made on my behalf by
Mr. Freeman, I respectfully refuse to answer any further questions unless I am ordered to do so by the
court”. This attitude left the inspectors with no alternative but to report the refusal to the court’.
This is how we concluded (at page 401):
‘They had promised full co operation, yet when asked the simple question: “When did you first
become associated with Pergamon Press Ltd?” each of them refused to answer. No wonder the inspectors
certified their refusal to the court. No wonder the court held their refusal to be unjustified. The judge was
merciful to them. I le did no more than order them to pay the costs of the application. If they should seek
to take again such unwarranted points, they can expect no mercy. They will be treated in like manner as
if they had been guilty of contempt of court’.
Afterwards the inspectors proceeded with their inquiry and made an interim report Mr. Maxwell
made complaint about it. He asked for an injunction to restrain the inspectors going on with the inquiry.
There was a difference between the two Judges about the Iegal position. This I sought to solve in this
way (see Maxwell v Department of Trade [1974] QB 523 at 533):
‘In view of this difference between the judges, I will try to state the considerations which are to be
borne in mind in respect of an inquiry under the Companies Act 1948. First and foremost: when a matter
is referred to an inspector for investigation and report, it is a very special kind of inquiry. It must not be
confused with other inquiries which we have had to consider. Remember what it is not. It is not a trial of
anyone, nor anything like it. There is no accused person. There is no prosecutor. There is no charge.
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It is not like a disciplinary proceeding before a professional body. Nor is it like an application to expel a
man from a trade union or a club, or anything of that kind. It is not even like a committee which considers
whether there is a prima facie case against a person. It is simply an investigation, without anyone being
accused.
‘Second: there is no one to present a case to the inspector. There is no “counsel for the commission”.
The inspector has to do it all himself. He has himself to seek out the relevant documents and to gather
the witnesses. He has himself to study the documents, to examine the witnesses and to have their
evidence recorded. He has himself to direct the witnesses to the relevant matters. He has himself to
cross- examine them to test their accuracy or their veracity. No one else is there to cross examine them.
Even if a witness says things prejudicial to someone else, that other does not hear it and is not there to
cross examine him.
‘Third: the investigation is in private. This is necessary because witnesses may say something
defamatory of someone else, and it would be quite wrong for it to be published without the party affected
being able to challenge it. The only persons present are the inspectors and their staff, the shorthand
writer, the witness and his lawyers, if he desires them.
‘Fourth: the inspectors have to make their report. They should state their findings on the evidence
and their opinions on the matters referred to them. If their report is to be of value, they should make it
with courage and frankness, keeping nothing back. The public interest demands it. It may on occasion
be necessary for them to condemn or criticise a man. Before doing so, they must act fairly by him. . . .
‘. ... It must be remembered that the inspectors are doing a public duty in the public interest. They
must do what is fair to the best of their ability. They will, of course, put to a witness the points of substance
which occur to them — so as to give him the chance to explain or correct any relevant statement which is
prejudicial to him. They may even recall him to do so. But they are not to be criticised because they may
on occasion overlook something or other. Even the most skilled advocate, expert in cross examination,
forgets now and again to put this or that point to a witness. And we all excuse him, knowing how difficult
it is to remember everything. The inspector is entitled to at least as much consideration as the advocate.
To borrow from Shakespeare, he is not to have “all his faults observed, set in a notebook, learned, and
conn’d by rote”, to make a lawyer’s holiday. His task is burdensome and thankless enough as it is. It
would be intolerable if he were liable to be pilloried afterwards for doing it. No one of standing would ever
be found to undertake it. The public interest demands that, so long as he acts honestly and does what is
fair to the best of his ability, his report is not to be impugned in the courts of law.
‘In conclusion, I would say this: I have studied all the points of detail which have been put to us. And
I have read the judgment of Wien J upon them. I would like to express my appreciation of it and endorse
all that he said. This is nothing more nor less than an attempt by Mr. Maxwell to appeal from the findings
of the inspectors to the courts. But Parliament has given no appeal. So Mr. Maxwell has tried to get round
it by attacking’ the conduct of the inspectors themselves. In this he has failed utterly. To my mind the
inspectors did their work with conspicuous fairness. They investigated all the matters with the greatest
care. They went meticulously into the details of these complicated transactions. They put to Mr. Maxwell
ail the points which appeared to call for an explanation or an answer. They gave him every opportunity
of dealing with them. If there were one or two points which they overlooked, these were as nothing in
relation to the wide field which they covered. I regret that, having done their work so well, they should
now be harassed by this attack upon them. It has never been done before in all the many inquiries under
the Companies Acts. And I hope it will never happen again. .
3.
Can the directors stop it?
In the next case the company hit out at an early stage. They tried to stop the inspectors from
starting an inquiry at all. They said that the Secretary of State had done wrong in appointing them. It was
in Norwest Holst v Secretary of State for Trade [1978] Ch 201 at 223. This is how we dealt with it:
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‘It is important to know the background of the legislation. It ? sometimes happens that public
companies are conducted in a way which is beyond the control of the ordinary shareholders. The majority
of the shares are in the hands of two or three individuals. These have control of the company’s affairs.
The other shareholders know little and are told little. They receive the glossy annual reports. Most of them
throw them into the wastepaper basket. There is an annual general meeting but few of the shareholders
attend. The whole management and control is in the hands of the directors. They are a self-perpetuating
oligarchy: and are virtually unaccountable. Seeing that the directors are the guardians of the company,
the question is asked: “Quis custodiet ipsos custodes” -- Who will guard the guards themselves?
‘It is because companies are beyond the reach of ordinary individuals that this legislation has been
passed so as to enable the Department of Trade to appoint inspectors to investigate the affairs of a
company. . . .
‘. . . . There are many cases where an inquiry is held — not as a judicial or quasi-judicial inquiry —
but simply as a matter of good administration. In these circumstances there is no need to give preliminary
notice of any charge, or anything of that sort. Take the case where a police officer is suspected of
misconduct. The practice is to suspend him pending inquiries. He is not given notice of any charge at
that stage, nor any opportunity of being heard. The rules of natural justice do not apply unless and until
it is decided to take proceedings. Other instances can be given in other fields. For instance, The Stock
Exchange may suspend dealings in a company’s shares. They go by what they know, without warning
the company beforehand.
‘We know that, when these inquiries are held, those persons who are the subject of them often
complain about them. They say that the machinery operates unfairly against them. Such complaints are
usually unfounded. They are made so as to delay the inquiry, or to lessen the effect of the report of the
inspectors. But, whether well founded or unfounded, it is no reason for abandoning this machinery. It is
the only means given to the public by which the conduct of companies can be investigated. Parliament
has clearly enacted that there should be power — under the control of the Board of Trade, on behalf of
the public at large — for an inquiry to be made into the conduct of the affairs of a company, if there are
circumstances which appear to the minister to suggest “fraud, misfeasance or other misconduct”. I do not
think we should encourage or support any attempt to delay or hold up the inquiry. To my mind the action
is without foundation. The judge was quite right to strike it out’.

4.

A useful weapon

Parliament has, however, given a weapon which may be useful sometimes to detect fraud. It is
something akin to a search warrant. It is given by section 441 of the Companies Act 1948. It enables a
judge to make an order for the inspection of a company’s books — in cases where it is suspected that
there has been an offence in connection with the management of a company’s affairs.
It came to our notice when a company contracted to do work on the terms that it should be paid
on ‘cost plus’ terms: that is, it should be paid the amount it had paid to its subcontractor, plus a profit of
20 per cent for itself. Instead of making out this account honestly, they entered into their books a higher
sum as ‘cost’ than they had actually paid the subcontractor. Whilst this fraudulent method was being
perpetrated, they took on a new employee in their accounts department. He discovered the fraud. He told
the management they ought not to do it. He was dismissed. He told the police. They told the Director of
Public Prosecutions. He could do nothing unless he could see the company’s books of account — to see
what they paid the subcontractor and so forth. If the company were warned beforehand, the evidence
might soon disappear. So the Director of Public Prosecutions took advantage of section 441 of the
Companies Act 1948. He went to a High Court judge and applied ex parte for an order authorising his
officers to inspect the books and requiring the Secretary to produce them. The judge felt that the statute
should be construed narrowly and refused to make any such order.
41

ENGLISH - III

The Director of Public Prosecutions wanted to appeal to us. He gave notice and we were all ready
to hear it. Then to our surprise we were told the appeal would not be effective. It would only be put into
the list ‘to be mentioned’ and then withdrawn. When it was mentioned, counsel got up and told us the
reason. It was because there was a clause in section 441 which said: ‘The decision of a judge of the
High Court on an application under this Section shall not be appealable’. We exploded at once. We could
not allow such a clause to prevent us hearing an appeal — if the judge had gone wrong in his law. That
only applied if he had gone wrong on the facts. So we h id it put into the list for a full hearing. We had
the assistance of the Official Solicitor who instructed counsel. As it was urgent, we heard it on the last
day of the summer term. We allowed the appeal and authorised the Director of Public Prosecutions to go
ahead. He was empowered to inspect the books and require the Secretary to produce them. The case is
entitled Re a Company. (1979) 123 Sol Jo 584, CA.

4. Into the conduct of gaming clubs
In most inquiries, the rules of natural justice apply. If the conduct of a person is under investigation
he is entitled to know what is said against him so that he can answer it. But there are exceptions:
especially where information is given by ‘informers’. Their names may have to be kept secret — else
the source of information would dry up. Even the informa¬tion itself may have to be limited. It is a nice
question which came up for discussion in the case of JR v Gaming Board (1970) 2 WLR 1009.
Crockford’s is one of the most famous gaming clubs in London. It has premises of distinction at 16
Carlton House Terrace, They play there the familiar games: chemin-de-fer, baccarat, roulette, blackjack
and craps. (Some years after this case I went there myself — not to play any game whatever: but to
open a display of Magna Carta: and to have a good dinner). By the Gaming Act 1968 all these gaming
clubs had to have a licence and for this purpose they had to apply to the Gaming Board for a ‘certificate
of consent’. Crockford’s duly applied, but the Gaming Board refused it. They said that those who ran the
club were associated ‘with certain persons of unacceptable background and reputation’.
The Board refused to disclose some confidential informa¬tion which they had. Thereupon
Crockford’s instructed that redoubtable advocate, Mr. Quintin Hogg QC (as he then was). The Board
instructed a first-class opponent, Mr. Raymond Kidwell QC. We had on that occasion Lord Wilberforce
with us. On very rare occasions if the House can spare us a Law Lord, he comes to help us. It was an
infinite advantage to have Lord Wilberforce — the best judicial mind of the day. There were several points
in the case but on this matter of disclosure of the source of information, this is what I said (at page 1017):
‘I do not think they need tell the applicant the source of their information, if that would put their
informant in peril or otherwise be contrary to the public interest. Even in a criminal trial, a witness cannot
be asked who is his informer. The reason was well given by Lord Eyre CJ in Hardy’s case [R v Hardy]
24 State Trials 199, 808:
“. . . . there is a rule which has universally obtained on account of its importance to the public for the
detection of crimes, that those persons who are the channel by means of which that detection is made,
should not be unnecessarily disclosed”.
‘And Buller J added, at p.818: “. . . . if you call for the name of the informer in such cases, no man
will make a discovery, and public justice will be defeated” .... That reasoning applies with equal force to
the inquiries made by the Gaming Board. That board was set up by Parliament to cope with disreputable
gaming clubs and to bring them under control. By bitter experience it was learned that these clubs had a
close connection with organised crime, often violent crime, with protection rackets and with strong-arm
methods. If the Gaming Board were bound to disclose their sources of information, no one would “tell” on
those clubs, for fear of reprisals. Likewise with the details of the information. If the board were bound to
disclose every detail, that might itself give the informer away and put him in peril. But, without disclosing
every detail, I should have thought that the board ought in every case to be able to give to the applicant
sufficient indication of the objections raised against him such as to enable him to answer them. That is
only fair. And the board must at all costs be fair. If they are not, these courts will not hesitate to interfere.
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‘Accepting that the board ought to do all this when they come to give their decision, the question
arises, are they bound to give their reasons? I think not. Magistrates are not bound to give reasons for
their decisions: see R v North umber land Compensation Appeal Tribunal,
ex parte Shaw [1952]
1 KB 338 at 352. Nor should the Gaming Board be bound. After all, f the only thing that they have to give
is their opinion as to the capability and diligence of the applicant. If they were asked by the applicant to
give their reasons, they could answer quite sufficiently: “In our opinion, you are not likely to be capable
of or diligent in the respects required of you”. Their opinion would be an end of the matter.
‘Tested by those rules, applying them to this case, I think that the Gaming Board acted with complete
fairness. . .’.
That ruling came up for consideration by the House of Lords two years later. Henry Rogers wanted
to manage bingo halls. He applied to the Gaming Board for consent. They refused. It appears that they
had asked the Chief Constable of Sussex for a report about Rogers. The Chief Constable had given the
Gaming Board information which was highly defamatory of Rogers. The Board had this report before
them but did not show it to Rogers. Afterwards, someone in some way — very devious, no doubt —
abstracted it from the file and gave a copy of it to Rogers. Rogers sought to take proceedings for libel.
He failed. The case went as far as the House of Lords. It is R v Lewes JJ [1973] AC 388 at 402. in which
Lord Reid approved our decision, saying:
‘Natural justice requires that the board should act in good faith and that they should, as far as
possible, tell him the gist of any grounds on which they propose to refuse his application so that he may
show it to be unfounded in fact. But the board must be trusted to do that: we have been referred to their
practice in the matter and I see nothing wrong with it’.

5. Into the conduct of aliens
Now there is one type of inquiry in which natural justice is excluded. It is when it is necessary in the
interests of national security. There is some information which is so secret that it cannot be disclosed —
except to a very few. This country, like all others, has its own intelligence service. It has its own spies or
agents, just as others have. Their very lives may be endangered if there is the slightest hint of what they
are doing. In one case (of which the public know nothing) many of our agents disappeared. They were
lost beyond trace. They were ‘eliminated’ by a foreign power. The information is known to the Security
Service but to no one outside.
It is information of this kind which was hinted at — no more than hinted at — in the case of Mark
Hosenball, R Home Secretary, ex parte Hosenball [1977] 1 WLR 766. We did not compel disclosure of
it — and for it we have been criticised in many quarters. So I would like to explain it.
Mark Hosenball was an American journalist. He came here when he was only 18 and took part in
investigative journalism. He had permission from the Home Office to be here. His permit had four weeks
to go when (page 777):
‘. . . he received a letter from the Home Office. It told him that he could no longer stay because the
Secretary of State had decided to deport him. The reason was because it was in the interests of national
security. I will read the statement / which was enclosed with the letter. ...
‘That statement is couched in official language: but translated into plain English it means that the
Secretary ofState believes that Mr. Hosenball is a danger to this country. So much so that his presence
here is unwelcome and he can no longer be permitted to stay. This belief is founded on confidential
information which has been placed before the Home Secretary. It is to the effect that Mr. Hosenball is
one of a group of people who are trying to obtain information of a very sensitive character about our
security arrangements. Their intention is to publish it, or some of it, in a way which will imperil the lives
of the men in our secret service. The crucial charge against him is that he has “information prejudicial to
the safety of the servants of the Crown” and is proposing to publish it. If that charge be true, he should
certainly be deported. We cannot allow our men’s lives to be endangered by foreigners.
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‘Now I would like to say at once that if this were a case in which the ordinary rules of natural
justice were to be observed, some criticism could be directed upon it. For one thing the Home Secretary
himself, and I expect the advisory panel also, had a good deal of confidential information before them of
which Mr. Hosenball knew nothing and was told nothing: and which he had no opportunity of correcting
or contradicting, or of testing by crossexamination. In addition, he was not given sufficient information
of the charges against him so as to be able effectively to deal with them or answer them. All this could
be urged as a ground for upsetting any ordinary decision of a court of law or of any tribunal, statutory or
domestic. . . .
‘But this is no ordinary case. It is a case in which national security is involved: and our history shows
that, when the state itself is endangered, our cherished freedoms may have to take second place. Even
natural justice itself may suffer a set-back. Time after time Parliament has so enacted and the courts
have loyally followed. In the first world war in R v Halliday [1917] AC 260 at 270. Lord Fin lay LC said:
“The danger of espionage and of damage by secret agents .... had to be guarded against”. In the second
world war in Liversidge v Sir John Anderson [1942] AC 206 at 219. Lord Maugham said:
. . . there may be certain persons against whom no offence is proved nor any charge formulated, but
as regards whom it may be expedient to authorise the Secretary of State to make an order for detention”.
‘That was said in time of war. But times of peace hold their dangers too. Spies, subverters and
saboteurs may be mingling amongst us, putting on a most innocent exterior. They may be endangering
the lives of the men in our secret service, as Mr. Hosenball is said to do.
‘If they are British subjects, we must deal with them here. If they are foreigners, they can be deported.
The rules of natural justice have to be modified in regard to foreigners here who prove themselves
unwelcome and ought to be deported.
‘The information supplied to the Home Secretary by the Security Service is, and must be, highly
confidential. The public interest in the security of the realm is so great that the sources of the information
must not be disclosed — nor should the nature of the information itself be disclosed — if there is any risk
that it would lead to the sources being discovered. The reason is because, in this very secretive field,
our enemies might try to eliminate the sources of informa¬tion. So the sources must not be disclosed.
Not even to the House of Commons. Nor to any tribunal or court of inquiry or body of advisers, statutory
or non-statutory. Save to the extent that the Home Secretary thinks safe. Great as is the public interest
in the freedom of the individual and the doing of justice to him, nevertheless in the last resort it must
take second place to the security of the country itself. So much so that arrests have not been made, nor
proceedings instituted, for fear that it may give away information which must be kept secret. This is in
keeping with all our recent cases about confidential information. When the public interest requires that
information be kept confidential, it may outweigh even the public interest in the administration of justice.
...
‘There is a conflict here between the interests of national security on the one hand and the freedom
of the individual on the other. The balance between these two is not for a court of law. It is for the Home
Secretary. He is the person entrusted by Parliament with the task. In some parts of the world national
security has on occasions been used as an excuse for all sorts of infringements of individual liberty. But
not in England. Both during the wars and after them, successive ministers have discharged their duties
to the complete satisfaction of the people at large. They have set up advisory committees to help them,
usually with a chairman who has done everything he can to ensure that justice is done. They have never
interfered with the liberty or the freedom of movement of any individual except where it is absolutely
necessary for the safety of the state. In this case we are assured that the Home Secretary himself gave
it his personal consideration, and I have no reason whatever to doubt the care with which he considered
the whole matter. He is answerable to Parliament as to the way in which he did it and not to the courts
here’.
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6. Into the delays of lawyers
1.

Into the Courts of Law
Ever since lawyers have been going, the layman has complained of their delays: and for just so
long, the lawyers have been making excuses. The most common excuse is their busyness. You will
remember that some 600 years ago Chaucer said of the Sergeant of the Lawe:
‘No-wher so bisy a man as he ther nas,
And yet he semed bisier than he was’.
It is, I know, a common ploy among barristers to ‘seme bisier’ than they are. If you are busy, you
are successful: if you are not busy, you are a failure. So it is important to ‘seme bisy’. I well remember
when I was young at the bar — and expecting a client — I would set out on my table the briefs and cases
for opinion, all tied up in red tape, so as to seem busy. But most of them would be ‘dead’. They had been
finished and done with long before. It was only after ten years or so that my table would be crowded out
with ‘live* instructions piling one on another.
The real reason for the delays of lawyers is not slackness or dilatoriness. They are as a class the
most hardworking of all professional men. It often lies in their choice of priorities. Each case is important
and must be dealt with. Each letter must be answered the same day or at any rate the next. A sudden
call puts something else out of mind. Sometimes it is that he is a slow worker. More often that he is too
meticulous. Sometimes it is that he does not know enough, and has to look it all up. Sometimes that he
is short of staff or someone falls ill. All these are excuses which may avail him before the Almighty. But
none of them avail him before the individual client. Nor before us. The courts expect each client’s case to
be dealt with expeditiously. At any rate they have so expected since our great case of Allen v Mc Alpine
[1968] 2 QB 229, [1968] 2 WLR 366. I describe it as a ‘great case’ because we reserved it over the
Christmas vacation: and at the time Lord Justice Diplock remarked to me that it was the most important
we had done.
Let me explain first that, in a civil case, the pace is set by the plaintiff who is making the claim. It
is he who has to issue the writ and to serve it. It is he who has to put in the statement of claim and to
serve it. It is he who can call upon the defendant to put in a defence or else suffer the consequences. If
the plaintiff himself takes a long time over the things he has to do, the case may drag on indefinitely. And
so it used to be before Allen v Mc Alpine. The Rules laid down a timetable with which the plaintiff was
supposed to comply: but he never suffered for his non-compliance. He always got an extension of time
for the asking. I cannot do better than set out the opening pages of our judgment [1968] 2 WLR 366 at
369-371.
‘In these three cases the law’s delays have been intolerable. They have lasted so long as to turn
justice sour. I will give details later, but in outline they stand thus. In the first case a widow lost her
husband nearly nine years ago. He was killed at his work. She had a good claim to compensation from
his employers for herself and her two small children. Her case has not yet been set down for trial. In the
second case, a nurse complained that she strained her back over nine years ago whilst lifting a patient. It
meant a year off work. If her story is true, she was entitled to compensation from the hospital authorities.
They have not even yet put in a defence to the claim. In the third case, a man of business bought shares
nearly fourteen years ago for £ 20,000. He brought an action complaining that he was deceived in the
deal, and that his company was let down by the solicitors. The man who sold the shares has since died.
His estate cannot be administered whilst this suit is hanging over it. His widow cannot receive the money
he bequeathed to her. Yet the suit has not yet been entered for trial.
‘In none of the three cases has the party himself been at fault. The widow, the nurse and the man of
business, each one of them wanted to get on. The fault, I regret to say, has been with the legal advisers.
It is not that they wilfully neglected the cases. But they have put them on one side, sometimes for
months, and even for years, because of the pressure of other work or of other claims on their time. Hence
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these ills. And these are not the only examples. A few months ago we had a couple of cases of like sort.
One was on 9 March 1967, Reggentin v Beecholme Bakeries Ltd (1967) 111 Sol Jo 216. The other was
on 17 March 1967, Fitzpatrick v Batger & Co Ltd [1967] 2 All ER 657, [196-?] 1 WLR 706, CA. We said
(1967) 111 Sol Jo 216, CA. “Delay in these cases is much to be deplored. It is the duty of the plaintiff’s
advisers to get on with the case. Every year that passes prejudices the fair trial”. We struck out those
cases for want of prosecution. This meant that the injured plaintiffs could not recover their compensation
from the defendants. But they could recover it from their own negligent solicitors. These cases have
brought home to lawyers that they must get on. A note in the Supreme Court Practice (1967) 2nd supp.,
p.4, para. 25/1/3, says that: “These emphatic decisions of the Court of Appeal, which lay down a more
stringent practice than was formerly followed, have injected a new element of expedition in the conduct
and preparation of cases before trial, especially in relation to ‘accident’ cases. Plaintiffs’ solicitors who do
not ‘get on’ with their cases will be at risk of having the plaintiff’s action dismissed for want of prosecution
and themselves rendered liable for negligence to the plaintiff as their own former client”.
‘Following those decisions, several other cases have been struck out for delay. These three are
among them. The plaintiffs appeal to this court. I say “the plaintiffs” appeal, but we cannot shut our eyes
to the fact that the plaintiffs’ solicitors and their insurers are very much concerned in the appeals lest
they be held liable for negligence. The Law Society too are concerned, for counsel appeared for them
and asked to be heard. We permitted him as amicus curiae to address us on the issues of public policy
involved.
‘It was urged that we ought not to strike out a man’s action without trial because it meant depriving
him of his right to come to the Queen’s Courts. Magna Carta was invoked against us as if we were in
some way breaking its provisions. To this there is a short answer. The delay of justice is a denial of
justice. Magna Carta will have none of it. “To no one will we deny or delay right or justice” Magna Carta,
ch. 40.
‘All through the years men have protested at the law’s delay and counted it as a grievous wrong,
hard to bear. Shakespeare ranks it among the whips and scorns of time Hamlet, Act III, sc. 1. Dickens
tells how it exhausts finances, patience, courage, hope Bleak House, ch. 1. To put right this wrong, we
will in this court do all /Ati’our power to enforce expedition: and, if need be, we will strike out actions when
there has been excessive delay. This is a stern measure. But it is within the inherent jurisdiction of the
court. And the Rules of Court expressly permit it. It is the only effective sanction they contain. If a plaintiff
fails within the specified time to deliver a statement of claim, or to take out a summons for directions, or
to set down the action for trial, the defendant can apply for the action to be dismissed, see R.S.C. (Rev.
1965), Ord. 19, r. 1; Ord. 25, r. 1; Ord. 34, r. 2. It was argued before us that the court should never, on
the first application, dismiss the action. Even if there was long delay, the court should always give the
dilatory solicitor one more chance. The order should be that the action should be dismissed “unless” he
takes the next step within a stated time. Such has been the practice, it was said, for a great many years.
It was confirmed by Sir George Jessel MR in Eaton v Storer (1882) 22 Ch D 91 at 92. and it should not
be changed without prior notice. I cannot accept this suggestion. If there were such a practice, there
would be no sanction whatever against delay. The plaintiff’s solicitor could put a case on one side as long
as he pleased without fear of the consequences.
‘If you read Eaton v Storer (1882) 22 Ch D 91. carefully, you will see that the practice described
by Sir George Jessel applies only to moderate delays of two or three months. It does not apply when
“there is some special circumstance such as excessive delay Ibid. at 92. The principle upon which we
go is clear: When the delay is prolonged and inexcusable, and is such as to do grave injustice to one
side or the other or to both, the court may in its discretion dismiss the action straightaway, leaving the
plaintiff to his remedy against his own solicitor who has brought him to this plight. Whenever a solicitor,
by his inexcusable delay, deprives a client of his cause of action, the client can claim damages against
him; as, for instance, when a solicitor does not issue a writ in time, or serve it in time, or does not renew
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it properly. We have seen, I regret to say, several such cases lately. Not a few are legally aided. In all of
them the solicitors have, I believe, been quick to compensate the suffering client; or at least their insurers
have. So the wrong done by the delay has been remedied as much as can be. I hope this will always be
done’.
But it was not my judgment which carried the day. It was perhaps too general. It was the judgments
of Lord Justice Diplock and Lord Justice Salmon. They spent it out more precisely. In order to dismiss an
action for want of prosecution there must have been inordinate and inexcusable delay which was such
as to cause serious prejudice to the defendant. We did not realise it at the time but this formulation gave
rise to great difficulties in regard to the Statutes of Limitation.
In cases of personal injury the plaintiff had to issue his writ within three years of the accident and
serve it within a further one year. If the plaintiff took the whole of that time —four years — before he
served his writ, the defendant would have suffered an immense prejudice by that delay. Now this is the
point which divided the Court of Appeal:
In one division of the Court, presided over by Russell LJ, It was said that the plaintiff had a right to
take those four years: and that delay and prejudice in that time did not matter much. That was in Parker
v Hann [1972] 1 WLR 1583. But in the division presided over by me, we rejected that view. In Sweeney
v Sir Robert Me Alpine & Sons [1974] 1 WLR 200 at 205. I said:
. . . The plaintiff has no such right. He is not entitled to delay at all. It is his duty to make his claim
and bring his proceedings with all expedition at all stages. If he is guilty of inordinate and inexcusable
delay — finishing up with a failure to observe the Rules of Court as to time — he is liable to have his action
dismissed for want of prosecution, if the total delay is such as seriously to prejudice the defendants. .
That view became accepted generally. It was applied by the Court of Appeal in Birkett v James
[1978] AC 297 at 301. but afterwards, I regret to say, it was reversed by the House of Lords. The story
is so illuminating that I will tell it. The plaintiff, Mr. Birkett, alleged that the defendant, Mr. James, agreed
orally in November 1969 to pay him ,£1,000,000 on 1 April 1970. That very allegation makes it look a
doubtful case. Nothing in writing to support an agreement for ;£ 1,000,000! The plaintiff did not show
much confidence in it himself. He did nothing for over two years. Then in July 1972 the plaintiff got legal
aid and issued a writ claiming the £ 1,000,000. But he or his then solicitor delayed for many, many
months to pursue the claim. So much so that in July 1975 the defendant issued a summons to dismiss
it for want of prosecution. The Judge did dismiss it. So did the Court of Appeal. They held that the delay
was altogether inordinate and inexcusable and that the defendant was seriously prejudiced by it. They
refused leave to appeal. Now I pause here to say that, in cases of this kind, being what we call into
locutory matters, the view of the Court of Appeal is usually regarded as final. But in this case the plaintiff,
with the help of legal aid, went to the House of Lords, got leave to appeal, did appeal, and succeeded in
his appeal. The House were much influenced by the fact that, in cases of breach of contract, the period of
limitation is six years. So that, although more than five years had elapsed since 1 April 1970, the plaintiff
could issue another writ. In those circumstances the House allowed the stale action to continue. They
made the defendant pay all the costs. The action went for trial.
The rest of the tale is not told in the Law Reports. At the trial the plaintiff’s claim was held to be
hopeless. I believe that it was dismissed without even calling upon the defendant. It shows that much
injustice can be done when the House grants leave to appeal. It meant that the defendant had to pay the
very great expense of appeal to the Lords without getting a penny back from the plaintiff who had sued
him without any real foundation for his claim.
Since that time the Court of Appeal has done all it can to mitigate the effect of Birkett v James.
Notably in Biss v Lambeth Health Authority [1978] 1 WLR 382. and Mahon v Concrete (Southern) Ltd
(1979) 6 July (not yet reported). But its unfortunate influence was most marked in Tolley v Morris [1979]
1 WLR 592. There, in May 1964 a little girl of 21/2 was injured in an accident by a motorcar. Three years
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later a writ was issued on her behalf, by her father as her next friend- It was served within another year.
That was in March 1968. But, then nothing more was done for nine years — until July 1977. That is
13 years after the accident. By that time the witnesses had disappeared — all memory had gone — the
police record files had been destroyed—a fair trial was impossible. It was clearly a case where it would
have been dismissed for want of prosecution — but for Birkett v James. Yet because the little girl was
still under 18 — and so the period of limitation had not expired — the action Was allowed to continue. But
it was only by a majority of 3 to 2 in the House of Lords. Lord Wilberforce and Lord Dilhorne dissented.
Many would have thought that their view should have prevailed.
I have often thought that the argument — that the plaintiff can issue another writ — is fallacious. If
the first action should be dismissed, then let it be dismissed. The plaintiff may not have the hardihood to
start another: nor should he get legal aid for it. Even if he should start a second action, he ought to pay
the defendant all the costs incurred in the first.
Since the Limitation Act 1975, the period of three years is not an absolute bar. The Court has a
discretion to extend the time but still in exercising its discretion, the delay of the plaintiff or his solicitors
is the most important consideration in deciding whether or not the action should be allowed to continue.
It may be that the ruling in Birkett v James can be discarded and the principles of the Court of Appeal
applied in their full force.
2.
Can anything be done about arbitration?
Thus far I have spoken about delays in litigation before the Courts. If a plaintiff is guilty of inordinate
and inexcusable delay, his action can be dismissed for want of prosecution. But many disputes are
referred to arbitration. In commerce and industry today, most contracts of any magnitude contain
provisions for arbitration. Disputes about ships or building works all go to arbitration. Huge sums are in
issue. Some awarded. Some rejected.
Suppose now that a claimant in an arbitration is guilty of inordinate and inexcusable delay — and
that the delay is so serious that a fair hearing is impossible — has the other side any remedy? Until
recently it was thought that there was none. In Crawford v Prowting Ltd [1973] QB 1. Bridge J held that
an arbitrator had no power to dismiss a claim for want of prosecution. An arbitrator was bound to allow
the claimant — no matter how long his delay — more time to get on with his case. The Commercial Court
Committee took the same view. They thought that it was a great deficiency that there was no sanction
against delay in arbitrations. One or other side could drag its feet and put off the day of judgment — or
rather of the award — indefinitely. Mr. Justice Donaldson was the Chairman of that Committee. (He
was at one time Chairman of the Industrial Relations Court and did it splendidly - though much abused
in some quarters.) Yet it was he who recently held there was a remedy available in respect of delay in
arbitration. It was in two cases just reported in Brenier Vulkan v South India Shipping [1979] 3 WLR 471.
He declined to follow the previous decision of Bridge J. He held that arbitrators had the same power as a
Court to dismiss for want of prosecution; and further that where the claimant had been guilty of inordinate
and inexcusable delay, the other side could apply to the Court for an injunction: and that the Court could
order the claimant to desist from proceeding further with the arbitration. In the two cases he granted
injunctions stopping the arbitrations. That was in April 1979. His decision was followed a few weeks later
by Lloyd J in The Splendid Sun.(1979) 4 May (not yet reported).
We must reserve our views on the correctness of these decisions: because they are under appeal
to the Court of Appeal. They are, as Donaldson J said, of fundamental importance to English arbitration.
To some extent the Legislature has already gone along the same road as Donaldson J. By Section 5
of the Arbitration Act 1979 an arbitrator may in future have like power as a Court to dismiss for want of
prosecution. So progress is being made.
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2. Language Acquistion
The author Justice David Annoussamy has attempted to assess, review and explore improvements
relating to the acquisition of knowledge of a language, need for knowledge of languages other than the
mother tongue, importance of the mother tongue, the medium of intruction, language planning and the
necessary teaching aids. His essays that bring to light the need for solving the problem of language
planning is relevant where the learning population is not homogenous. The language planning policy
shall be susceptible to periodical assessment, review and attunement. The language riddle should be
solved with the help of the scientific knowledge available.

Anatomy of Language
The structure of the language is based on the different registers of language. Registers are modes
of expression which differ from person to person based on the different social status of the persons.
Formalism and colloquialism are the different registers and one has to adopt the appropriate.

I. The Four Skills

a)

Learning of any language means the acquisition of the following distinct skills :
1)
Understanding the spoken language.
2)
Speaking
For both, the standard grammatical rules of pronunciation, skill of speaking, generation of
speech spontaneously, the R.P., mode of utterance peculiar to a linguistic group etc., are
relevant.
3)
Understanding written language.
4)
Writing.
Language is usually perceived globally. This is a right approach because language is a living
thing and we should not lose sight of its global aspect. But when one wants to come to terms with
the problems involved in language learning, one is necessarily led to consider the various aspects
of language.
At a first glance, language does not represent the same thing for all its users. It is something
for illiterates, something more for literates, and still something more for persons well versed in
it. Linguists and poets find in it what others fail to perceive. For our purpose, it is necessary to
take stock of the fact that language is a tool to communicate with each other and also to acquire
knowledge on various subjects. It is not a knowledge-subject, but a skill-subject. It is more like
singing or physical education than like other subjects like Physics or History. Knowing a language
does not merely consist in knowing the meanings of words and the rules governing the ways in
which the words are linked with each other. Learning a language amounts to acquiring skills in the
actual use of that language, not merely knowledge about that language.
Total learning of any language means the acquisition of the following distinct skills:
understanding spoken language; speaking; understanding written language, and writing. The
first two relate to oral language, and the other two to written language. The first and the third
are understanding skills, the second and the fourth are expression skills. Of late, there are some
reservations about this way of distinction of skills and other ways are proposed which would be
more scientific. But the above distinction is still the commonly accepted one and it is also easy to
bear in mind.
Understanding spoken language
This skill requires a good knowledge of the words as they are pronounced and the ears have
to be trained to that effect. Words and sentences have to be gathered in their quick succession. No
time is left to pause. Rarely can one be asked to repeat.
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Whatever the language, it is not spoken by all as per the standard pronunciation. There are
always variations which are more or less important. Therefore, the aim should be to understand a
language in its standard pronunciation and also in its other ways of pronunciation, at least in those
ways one is likely to come across in his activities, in his contacts.

b)

Speaking
This skill is very important in the employment market. In all activities where speaking of the
language is involved, success depends on the degree of skill acquired. Acquisition of this skill
implies a good know ledge of its sound system, intonation, stress, and rhythm. When one wants to
speak a new’ language, his vocal habits have to be changed; he has to learn to produce new’ sounds
which would require a lot of training of the vocal organs. In the skill of speaking, pronunciation is
not less important than the ability’ to utter the words in the appropriate order. It should stand the
test of understanding by the person spoken to. One day a French scholar w ell versed in Tamil told
his cook that he was going out but would come back for dinner The cook understood it otherwise.
When the master came back there was no dinner ready and the cook had gone home.
Acquisition of good pronunciation depends upon one’s exposure to good pronunciation. The
quality of input is important. It will be useful to have a recorded version of the standard pronunciation
of a passage or a conversation and to record one’s own speech, to compare both of them and to
take note of the rectifications to be made.
Let it be noted that it is not necessary to achieve 100% perfection in the matter of pronunciation
of a foreign language. When one speaks, he should not give the impression of making efforts to
pronounce correctly and to imitate an elusive standard. We come across people who pronounce
some words and phrases in English according to Received Pronunciation (R. P.) and correct
stress, and the rest in the Indian way. Such a mixture produces a curious effect. One is compelled
to attune his pronunciation to the environment. R. P. of English by Indians would be ridiculous in
India. Even if acquired at great cost it will get modified in course of time by the surrounding accent,
unless deeply rooted from the young age. Except the language teacher, other learners need not
worn too much about their accent. viz., a mode of utterance peculiar to their linguistic group.
Having an accent different from that of the native (in respect of the language concerned) is
quite natural. In fact, nowadays when an Indian happens to speak English with a perfect English
accent, the Englishman is rather amused and is inclined to consider such a perfect English
speaker as a non-authentic Indian without much value for him. Such a speaker is even sometimes
looked upon as a rival, whereas the Englishman finds delicious an accent different from his own.
Conversely. when an European speaks perfectly an Indian language, he creates a sort of discomfort
because such a skill usually goes along with an intimate knowledge about the Indian way of life,
which is considered as being beyond his reach. Further, in all languages spread over a large area,
and more particularly in English, several kinds of pronunciation are in existence and recognised.
Even in England, everyone does not speak Queen’s English. In a country like India, one need
not attempt to speak the R.P.A. standard Indian English has come into existence and awaits only
formal recognition. It would be enough to acquire it properly. Intelligibility should be the test.
Apart from pronunciation, the skill of speaking implies good knowledge of the language to the
extent and the kind of speaking desired. One should be able to bring out appropriate words twined
in correct patterns in quick succession and to talk smoothly without hesitation or break. One should
be able to generate speech spontaneously without any conscious effort and with confidence. There
should be an automatic conjunction between what one wants to express and the actual expression,
wasting no time to search for words and the grammatical rules. Along with the idea the sentence
should surge in the mind and the vocal apparatus should utter it as best as possible. Brain, vocal
and hearing organs and sometimes eyes, face and hands and practically the whole body is involved.
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c)

d)

The whole process takes place so quickly that it appears that all the operations ale simultaneous.
Learning acquired in simulated situations has got to be adapted to real-life situations, because
conversing normally involves reacting to other’s speech and replying here and now. When the reply
necessitates more than a sentence, one has to connect what he is uttering to what he has finished
uttering and at the same time he has to think about and prepare what he is going to utter next.
Speaking requires therefore a full mastery of the language.
Understanding written language
This skill implies first the ability to read. Not all persons who speak a language are able to
read. One has to learn painfully how to read. In fact, this is the first school activity. Even when one
is able to read with ease, he will understand only to the extent of his knowledge of the language
and of the subject. If adequate knowledge is not present, he will stumble even while reading.
Therefore, the skill of understanding written language requires to be developed methodically.
Further, understanding written language is the way in which a foreign language is mostly used and
it is also the way in which it is most useful, because important information, otherwise unavailable,
is made accessible. Reading is in fact a communication with persons far off. in time and space. It
is usually the only skill acquired in respect of dead languages. It becomes a challenging one when
a scientist embarks upon the task of deciphering hieroglyphs of ancient languages known so far to
nobody.
This skill is also useful to keep in contact with the language and not to lose the other skills to
a certain extent after the actual learning course is over. It may be practised alone leisurely. One
can take the necessary time and, if necessary, come back again to the passage, when the meaning
is not fully caught at the first reading. Attention is fully available for inference work without being
deployed for what one has to say next as in the act of speaking.
Understanding takes place in two ways; gathering rapidly the general meaning, and grasping
the accurate meaning allowing the necessary time. Sometimes one is interested in the first way,
at other times in the second way. There are people who may be interested in one of the ways
alone. Whatever the way, the skill of understanding consists of getting at the substance by wading
through the words in which the author puts across his ideas. One accustomed to reading knows
that there is in each passage a crucial point and the other parts appearing before or after help to get
at that point. Understanding consists, therefore, of discriminating the relative importance of various
parts and not proceeding in a linear way. Development of understanding consists in developing
that capacity of discrimination and of perceiving the hierarchy between the pieces of information.
Writing
Not many persons write the language, even in the mother tongue. However, in examinations
this is the most important skill required. In a sense, the skill of w riting is much easier than that of
speaking. Time is available for reflection, for the correction of the sentence patterns and the words
in respect of their propriety’ and spelling. But at the same time, mistakes in writing are less tolerated
than those occurring in speech. One cannot be said to have acquired the skill of writing in a foreign
language if he still thinks first in his native language and translates the sentences so framed in
his mind into the target language. This is a laborious way. Thought should emerge directly in the
target language. Only then, will writing be natural and the flow- spontaneous. In order to achieve
accuracy in the language and correct spelling, some preparatory exercises are necessary. Even in
the mother tongue, the writing skill is to be acquired separately, since written language is not the
mere transcription of the oral language.
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We have therefore to take stock of the fact that learning a language consists in the acquisition of
four distinct skills:
1.

Understanding spoken language

2.

Speaking

3.

Understanding written language

4.

Writing

The same level is not usually attained in all the four.
The ways of acquisition of the four skills, by children, the different process of acquisition - universality,
no teaching, understanding precedes expression, phases in expression, process of acquisition, effort
involved, simultaneous acquisition of more than one language, picking up another language, learning
through language teaching, reasons for failure etc.

II. Laws of language learning :
Law of Communication - formal linguistic principles - methods of communication - niceties of
language.
Law of Intensity - intensity of exposure - intensive learning, discourses, debates etc.
Law of Exercise - sentence patterns - acquisition of vocabulary - vocal apparatus - training.
Law of Exercise - Interruption - brain - quick process - reading habits.
Law of Maturation - Interstital rest - reading and listening - assimilation.
Law of Selection - passive and active vocabularly - circumstances.
Law of Trail and Error - rules of language - evaluation - counting of mistakes etc.
Law of Motivation - three phases in the process of learning - early existing phase, middle trial
phase, and final victory phase.
Law of Interference - another language - similarity in vocabularly etc.

III. Factors influencing results :
A. The Language Student :
1.

Aptitude - difference between mother tongue and second language - new sounds
-dissimilarities - testing of aptitude - choice.

2.

Attitude - approach of teachers - love for the second language - motivation - sympathetic
attitude of the learner to the target language.

3.

Age
a)

Physiological changes : Cato and Cicero - brain maturation - instinctive acquisition
and intellectual acquisition - lateralisation - functional specialisation.

b)

Assessment of results : learning by picking up a language - with KG method language
taught in the classroom as

c)

Any Optimum age - uniformity and equalitarianism - solutions

d)

Problems linked with early starting - to stop after 2 or 3 years - to stop the study of
language after of 14-to choose as medium for some subjects - take up a systematic
study of the literature of the language - lessons to be drawn.
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B: The Language Teacher :
1.

Qualities Required : sound knowledge of the target language and other qualities

2.

Training - necessity - features.

3.

Different grades of teachers - lower classes, secondary school, higher secondary and above
- postings.

C: Ways and Means :
1.
Grouping of students.
2.
Methods.
3.
Text books - defects - what is desired ?
4.
Tools for self- improvement - exposure outside the classroom - reading - personal lexicon.
5.
Tools for self correction - grammer - dictionary
IV. The place of other languages :
A.
Usefulness of other languages - practical purposes, cultural and educative purposes, side
effects.
B.
Extend of avoidance - ways to dispense with the knowledge of other languages, translators
and interpreters, areas of inevitability.
C. Reading of goal - choice of language, needs to be assessed, stress on the desired skill,
evaluation.
V. Mother Tongue :
A. Study of the Mother Tongue :
1.
Purpose - new dimension to knowledge - development of aesthetic sense, culture, patriotism.
2.
Up to what level - schooling - higher secondary - marks.
3.
Approach in teaching - stages - traditional method - memorization - progressive initiation.
4.
The mother tongue teacher - bridge between past and present - nuances - high models.
B. Use of the Mother Tongue :
1.
Private use - elitism - false notion of prestige - conversation - mixed language - national
feeling - unnecessary borrowals.
2.
Public use - religious places - discourses - political life - literary - commerce - media.
3.
Use in administration - linguistic states - recruitment of staff - glossary of administrative terms
- selection process - incompatability between goals.
4.
Use in courts - resistance for innovation - translation of orders - ignorance of litigants - anomaly
- computerisation of legal knowledge in mother tongue.
5.
Use in scientific sphere - research - publication - spheres of activity C. Improvement of the mother tongue :
1.
Vocabulary - use of Indian words - elaboration of new words - accommodation of foreign
words.
2.
Other improvements - different registers - clutching, protectionism, translation, progress of
literacy - investment by government.
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LOGIC
Definitions of Logic
It is the power to reason which makes man different from all other living beings. In many ways man
and animals behave similarly, but the difference between their ways of behaviour lies in the fact that man
can judge whether his actions are right or wrong, and his ideas are true or false, while animals cannot.
It is this ability that gives man the right to be called the crown of all creation. This power to reason is
dependent on the power to gain knowledge. Man not only perceives things and objects, but thinks about
them, analyses them, finds out their peculiar characteristics. This is knowledge. Man acquires knowledge
by using his thinking powers. Thinking is the tool that man makes use of to arrive at knowledge. So, in
order to know what is knowledge, we must first know what thinking is. Man’s behaviour consists of
thinking, feeling and willing. What we refer to as the mind of man is made up of these three functions.
Whenever we are trying to find a solution to a problem, we are thinking. When we appreciate beauty of
different kinds, whether it be a painting, a piece of music, or nature, we are feeling. When we are faced
with a moral crisis, we decide upon a particular course of action which seems to be right, and this is the
function of willing. But it is not enough if we merely think, feel and will. As rational beings we should think,
feel and will rightly. The enquiry into right thinking is logic which is the science of thought. The study of
right feeling is known as aesthetics or the science of emotions. And the study of what is right willing is
ethics or the science of conduct.
As students of logic, we have to study the science of thought. It is by thinking that we arrived at
knowledge. But what is knowledge ? Knowledge is a system of ideas, which we again as a result of
thinking. For example, we look at an object which is brown in colour, has a certain length, breadth, height
and weight. It is used for certain purposes such as for writing or to place things on. So we have a system
of ideas which jointly refers to the object and that object has the name ‘table’. This is knowledge. It is
reached as a result of our own intellectual activity. We know something only when we think about it and
relate it to the rest of our experience. Therefore, while considering knowledge, we have to distinguish
between knowledge which we get as a result of our thinking and a mere report or hearsay. We usually
say ‘I heard that A is dishonest, but I do not rally know it’. Here, the dishonesty of A is something that
someone else has told us. We have not experienced it ourselves. Such knowledge which is acquired
by hearsay is not considered true knowledge, because it may be found to be false in actual experience.
True knowledge is that which is arrived at as a result of our own thinking activity. Logic is the science of
thought and studies those processes of thinking whose aim is to attain truth.
As the science the logic must be concerned with the nature and conditions of truth. Hence the
research for truth. Logic lays down certain standards which when followed, lead the individual to truth.
Such standards are known as norms. There is a great deal of difference between things as they are
actually and things as they ought to be. Between the actual and the ideal there is a vast difference. For
example, the ideal, as everyone knows it, is that we thought to tell the truth always. But very often we do
not do so. Therefore, Logic also lays down standards or norms for thinking. Logic tells us how we ought
to think, if our thought processes are going to give us truth.
It gives us the ideal form which thinking ought to take; and other forms are judged by comparing
them with this ideal form. Since Logic gives us these norms for thinking, it is defined as the normative
science of thought or a systematic enquiry into the principles which govern correct thinking.
Logic and Psychology
Logic is not the only science whose subject-matter is thinking. There are other sciences like
Psychology which also study thought. Both Logic and Psychology are interested in the mental process
known as thinking. But there is an important difference in their approach to the subject-matter. We have
already seen how Logic as a normative science is interested in studying the ideal or to their attainment.
Positive sciences are those which study things as they describe them. All natural sciences like Physics,
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Chemistry, Botany etc., are positive sciences. Normative sciences are those which study things as they
ought to be with reference to an ideal. Therefore, it follows, that the interest of Psychology is only in the
processes of thought whereas the interest of Logic lies in the product of thought. To the former what is
important is the nature of thought and the meaning. It is with this meaning side of thought that Logic is
concerned.
Logic differs from Psychology in another way also. The subject matter of Logic is thinking alone.
It has not direct concern with the other aspects of the mind. But Psychology, which is the science of
behaviour, is interested not only in thinking but also in feeling and willing. Psychology describes pleasure
and pain, acts of will, as well as logical thinking. All these are studied for their own sake, whereas Logic
studies thinking alone, and that too with a definite ideal, viz., the attainment of truth Hence there is a
twofold difference between Logic and Psychology. In method Logic is normative and Psychology is
positive, and with regard to subject-matter Logic deals with thinking alone, whereas Psychology has to
cover the entire behaviour.
Logic and Ethics
If Logic deals with thinking from a normative standpoint, ethics deals with the willed activity of
man from a normative standpoint. Man’s actions are judged to be right or wrong, by referring them to a
standard of goodness. Just as in Logic, the reasonings of man are judged to be true or false by referring
them to a standard form of reasoning, so also in Ethics, we judge man’s willed behaviour to be good or
bad by referring it to the ideal of goodness. Ethics gives us the norm for willing and Logic gives us the
norm for thinking. Both are concerned with what ought to be. Both Logic and Ethics agree in method, but
the subject-matter is different.
Logic, as a normative science of thought, has set for itself a difficult problem. It has to think about
thought and discover laws which govern thought in its search for truth. But how is this done ? Whose
thoughts are we to take as the pattern for logical study ? We cannot, definitely, take our own thoughts
as the subject-matter of Logic. Because it is difficult to observe thought when it is actually being thought.
Also, we cannot take our own thinking as an example of all thinking. It is also not possible for us know
exactly and correctly the thoughts of others through direct observation.
It may be asked : What is the practical use of a study of Logic? People have been thinking correctly
throughout the ages without logical training. Also those who have received logical training may go wrong
in their thinking. Even then, it is useful to study Logic, for it will help its student in recognizing his mistakes
in thought and grading himself against them in the future. Thus logic is indirectly and negatively useful.
And, positively, Logic gives its student intellectual discipline and helps him to think correctly. The most
important characteristic of man is his thinking power and a study of the principles of correct thinking must
be of great importance to him.
The Principle of Thinking and the Syllogism
The word ‘Logic’ is derived from the Greek word ‘logos’ which means ‘thought’ and ‘word as
expression of thought’. From this the definition of Logic may be understood the science of thought
expressed in language. That is, thought, as such in the abstract, can never be studied. We have to
deal with the results of thinking, rather than with the thought-processes themselves. The ideas and
thoughts that are already there must be combined in such a way that their result leads to certainty. This
is known as reasoning. In reasoning we have certain basic facts given to us, and from these we derive
a knowledge which follows from them. Reasoning is always from what is given to something that is
not given. At every stage of our experience, we are explaining things in terms of ideas and meanings.
Sometimes we change old ideas into new meanings. To know a thing means, then, to transform it into
ideas and meaning which connect that thing with other things either positively or negatively. We say
an object belongs to one class of things or is different form another class of things or is different from
another class. So in every reasoning we have these three parts : (i) A given statement, fact or idea;
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(ii) A statement, fact or idea which follows from the given idea; (iii) The basis or ground on which we draw
(ii) from (i).
Such thinking is done in the form of judgements. Judgement is the way in which the mind interprets
the facts supplied to it by sensations. It is one single act of thought. When we look at the ‘rose’ and
understand the colour ‘red’ as belonging to the object ‘rose’, we are making a judgement in terms of
ideas and meanings about an external object ‘rose’. This is purely mental. But ideas, as we have already
stated, cannot be known in the abstract unless we think in languages. Reasoning has always to be
done in language. Aristotle, the famous Greek Logician, said that a statement in which something is
said either positively or negatively about something else, is a proposition. Taking this as a simple and
preliminary definition of a proposition we find that statements like ‘a rose is red’, ‘crows are not white’
are propositions. We affirm or deny some quality of some object. In reasoning we make use of such
propositions to arrive at knowledge. We affirm or deny some quality of some object. In reasoning we
make use of such proposition from one or more given proposition, the reasoning process is known as
inference. To draw a conclusion from the given statement, there must be something that is common
between the conclusion and the given statements. For example, I am inferring a conclusion because of
the universal fact that my body is similar to all the other bodies which are mortal. The common element
or the ground of inference is the physiological similarity of all mortal beings. Therefore, without such a
universal ground, inference is impossible.
There are two types of inference. If one proposition is all that is given and from that if we draw a
conclusion, the inference is known as immediate inference. For example, if we say ‘A’ is B because B is
A’, it is a case of immediate inference. By this we mean that because ‘B is A’, the conclusion ‘A is B’ must
follow. On the other hand, if the given propositions are more than one which lead to a conclusion, the
inference is called mediate inference. In immediate inference the conclusion is reached directly, whereas
in mediate inference the conclusion is reached after some comparison with a common factor is done. So
the conclusion is reached mediately or indirectly. For example, if we argue ‘S is P because M is P and S
is M’, it is a case of mediate inference. Here the relation between S and P is determined because each
of them is related to a third term M. A typical example of such a mediate inference is made up of three
propositions. The third proposition is derived from the first and the second proposition. Aristotle called
this type of mediate inference syllogism. This word means thinking two propositions together. But every
pair of propositions do not lead to a third proposition as conclusion. For example, from the statements
‘dogs are animals’, and ‘men are rational’ no conclusion can be drawn, because they have nothing in
common. There must be something that is to be drawn from them. In the following argument :
‘All men are mortal
Socrates is a man
Socrates is mortal’
There is a passage from the facts given in the first two propositions to the third. In this example
‘man’ is the basis on which it is maintained that Socrates is mortal. So we think together the first two
propositions as a result of which thinking, we arrive at a conclusion given in the third proposition. The
whole is one piece of argument, although for the sake of convenience, we can divide it into two parts. But
the most important fact to be remembered here is that the first two given propositions are to be taken as
true. These two given propositions are known as premises, and the third proposition which we draw from
these two, is known as the conclusion, ‘Socrates is mortal’. This type of syllogism is the simplest example
of mediate inference. The word ‘premise’ means the starting point which is taken as true. Therefore in
a syllogism the first two statements are called premises because they are the starting points for the
argument and also because they are taken as true. The conclusion is derived from such true premises
and therefore, is true.
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Each proposition of a syllogism consists of two terms and a copula. The terms are the extremes of
the proposition and are known as the subject and the predicate of the proposition. Thus in the proposition
‘the weather is pleasant’, ‘the weather’ is the subject, pleasant, is the predicate and the word ‘is’, which
connects the subject and the predicate, is called the copula. In the syllogism given above, we are said
that the first two propositions have a common term. The common term is ‘man’ and is known as the
middle term. The reason for this name is clear. It is the mediating term or the term to which the subject
and predicate and referred.
It has already been pointed out that for inference there must be a common element binding the two
terms, before we can say anything about their relation. In the example given above, mortal beings are
much larger in number than men and includes men within it. That is, man is to a certain extent identical
with those beings which are mortal. Again we find that human beings are larger in number, and Socrates
is only one of them. That is, since Socrates belongs to the species of man, we say, he also has the
characteristic of mortality which belongs to all men. This whole relationship may be illustrated by means
of circles.

Here the most important to remember is that man is the connecting link between a mortal being and
Socrates, Such a link is known as the middle term.
In the syllogism we have just considered, there are two other terms, viz., Socrates and mortal,
which have to be explained. These form the subject and predicate of the conclusion and are known as
minor term and major term. These get their names from the fact that major term always has the greatest
extension and that which has the least extension is the subject term. As already shown by circles we find
that ‘mortal’ which is the predicate or the major term has the largest extension and ‘Socrates’ the subject
of the conclusion has the least extension.
Now, if we look at the syllogism as a whole ;
‘All men are mortal
Socrates is a man
Socrates is mortal,
We find that the major term ‘mortal’ appears in the first premise, ‘all men are mortal’. Therefore that
premise is known as the major premise. The minor term ‘Socrates’ appears in the second premise. That
premise in which the minor term appears is known as the minor premise. When the major premise is first,
the minor premise second and the conclusion third. Thus :
All men are mortal - Major premise.
Socrates is a man - Minor premise.
Socrates is mortal - Conclusion
It will be convenient to use symbols for the terms and represent the syllogism symbolically. We
shall use the letter P,S and M.S. (which is the subject of the conclusion) will indicate the minor term, P
(which is the predicate of the conclusion) will indicate the major term and M will indicate the middle term.
Making use of these symbols, we have
57

ENGLISH - III

M-P
S-M
S-P
This is the general pattern of the argument known as syllogism. Aristotle maintained that this is
the most important form of reasoning. Here we proceed to draw a conclusion from the given premises.
We deduce a conclusion from something that is given. ‘Deduce’ means to draw out. Hence this process
of logical arguing from the known and the unknown. The facts that are given are such that they are
related to a common ground. It is this common ground or mediating fact which helps us to reason out the
relationship between the known facts. That is why it is usually maintained by logicians that in deductive
arguments, we always have something new in the conclusion which we did not have something new in
the conclusion which we did not have before. But it is not new in the sense that we did not know anything
about it completely before. We had also known their independent relationship with the mediating term.
Now, on that basis, we have gathered because it is drawn from premises which are given as true. In
deduction, we always proceed to include the particular instance under a general rule. So it is proceeding
from universal truths to truth of the particular.

THE PROPOSITION
The proposition and parts
A judgement, which is the mental act of thought, when expressed on language is known as a
proposition. In the last chapter it was said that a proposition consists of two terms and a copula. The
two terms are known as subject and predicate. The subject is that about which some thing is affirmed or
denied. In the proposition ‘rose is red’ we say that the rose has the red colour. Hence ‘rose’ is the subject
of the proposition. The predicate is that which is affirmed of denied of the subject. ‘Redness’ is the colour
which is said to belong to the subject ‘rose’. Hence it is the predicate of the proposition. Similarly in the
proposition, ‘ The black board is not white’ we are denying the quality of white as not belonging to the
subject ‘blackboard’. Hence, the copula ‘is’ is the sign of relation between the subject and the predicate.
For the form wherein the two terms are related by some form of the verb ‘to be’, preferably ‘is’, ‘is not’,
‘are’, ‘are not’. Such propositions can be shown symbolically thus :
						

S

P

						
Rose is red
where ‘S’ stands for subject and ‘P’ stands for predicate and the copula is shown marked off from
S and P.
Such a logical proposition must be distinguished from the grammatical sentence. The logical
proposition is the verbal form of a judgement. It gives a form to thought, and as such may be true or
false. But a grammatical sentence is not so limited. We can express not only thoughts, but also wishes,
commands and feelings etc., in sentences. Therefore questions like ‘Breathes there the man with soul
so dead ?’, commands like ‘do thy duty without caring for the reward’ and exclamations like ‘horrible!’
are not logical propositions as they stand. But each implies a logical proposition. Thus all grammatical
sentences are not propositions as they stand. But each implies a logical proposition. So, when a sentence
is given for logical treatment, the foremost thing to be done is to change the sentence in such a way that
it becomes a correct proposition with a subject and a predicate connected by a copula which on in the
chapter, it will be shown how to change sentences into logical propositions.

Classification of propositions
(a) According to quality : We have defined a proposition as a statement in which some
thing is said either positively or negatively about something else. That is every proposition
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either affirms or denies something of the subject. This is called the quality of the proposition.
Qualitatively, therefore, propositions are either affirmative or negative. In an affirmative or
negative, In as affirmative proposition the predicate is affirmed as belonging to the subject.
Such an affirmative proposition is always of the form ‘S is P’ where S and P stand for
subject and predicate of the proposition. The negative proposition is of the form ‘S is not
P’. Taking a concrete example, in the proposition ‘Roses are red’, the predicate ‘red’ is
affirmed of the subject ‘roses’. In the proposition ‘Man is not perfect’, the predicate ‘perfect’
is denied of the subject ‘man’.
(b) According to quantity : Propositions are also divided according to quantity. The quantity of
a proposition is always determined by referring to the subject of the proposition. When the
proposition refers to all the individuals belonging to the class signified by the subject, the
proposition is said to be universal in quantity. Thus in the proposition ‘all men are mortal’,
the predicate ‘mortal’ is affirmed of the whole group of ‘men’. Similarly in the proposition
‘No men are perfect’, the predicate ‘perfect’ is denied of the entire class of ‘men’. In the both
cases, since the whole of the class is referred to, these propositions are called universal
propositions. But when the predicate is affirmed or denied only of the part so the class
signified by the subject, then the proposition is said to be particular. Thus in ‘some men
are wise’, the predicate ‘wise’ is affirmed only of a portion of the class of men, and in the
proposition ‘some men are not wise’ the predicate is denied again only of a portion of
the class of men. Hence these propositions are known as particular propositions. Apart
from these two types of propositions, there is also another type of proposition where the
subject is a proper name of only one of its sort in the world. For example in the proposition
‘Socrates is mortal’, the subject ‘Socrates’ is a proper name and thus refers to only one
particular individual. Such propositions are called singular propositions. Their subjects
cannot be divided into parts and must be referred to as a complete whole always. Such
propositions are also called universal for the sake of convenience. These quantitative
differences in logical propositions are always shown by the words ‘all’ and ‘some’ - all’ if
the predicate speaks of the whole of the subject and ‘some’ if it speaks only for a part of
the subject. Universal propositions are also stated without the sign of quantity thus : ‘Man
is mortal’.
We have now seen that all propositions have quantity and quality. They are either affirmative
or negative; universal or particular. Combing these we have four different types of propositions. They
are usually represented by the vowels A,E,I and O.A and I are the first two letters stand for universal
affirmative and particular affirmative propositions represented by A. Universal affirmative propositions
are of the form, ‘A; S is P’ (SAP); and particular affirmative propositions are of the form ‘Some S in P’
(SIP). Similarly E and O are the vowels in the Latin word ‘nego’ (I deny) and they stand for universal
negative and particular negative propositions respectively e.g., ‘no men are perfect’ is a universal
negative proposition. Symbolically stated it is of the form ‘No S is P’ (SEP). A particular negative is of the
form ‘Some S not P’ (Sop).
The form of the E proposition requires explanation. It is expressed as ‘No S is P’. If we look at the
copula ‘is’, it will be seen as though the proposition is affirmative. But it is not so. The subject of the E
proposition is ‘All S’ and the copula is ‘is not’. Still the proposition is not written in the form ‘All S is not P’
because this statement in the English language means ‘some S is not P’. Therefore, the form ‘No S is
used for the universal negative.
A part from the division of propositions according to quality and quantity, there is another division
into categorical and conditional. This is also a very important division in the study of deductive logic.
In a categorical proposition the predicate is either affirmed or denied or the subject definitely, without
any condition. We definitely say ‘the sun is shining’, ‘Socrates is a man’. There is no doubt or condition.
On the other hand, conditional propositions are those where we affirm something only under some
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conditions. We do not say anything directly about the subject itself, but only under certain conditions.
Such conditional propositions are of two kinds, the hypothetical and the disjunctive. The hypothetical
proposition is expressed in the form : (1) If A is B, C is D. If there is rain, the roads will be wet. ‘(2) k If A
is B, then A is C ‘If one is intelligent, one will pass the examination. In these two forms, ‘If A is B’ is the
condition and is called the antecedent. An antecedent is that which comes first or is the condition. The
disjunctive propositions are also expressed is one of two forms. (1) Either A is B or C is D. ‘Either all wars
should be stopped or humanity will perish. (2) Either A is B or A is C. ‘The signal lights are either red or
green’. All these different types of propositions may be expressed as follows :
						

Propositions

Categorical						

Conditional

(S is P)
1.
2.
3.
4.

SAP						
SEP
SIP
SOP

Hypothetical

Disjunctive

Reeducation of Sentences to Logical Form
We have already stated that form the purposes of Logic every sentence must be changed into a
logical proposition. Here are some suggestions which will help in this :
1.
A,E,I,O are the four types of logical propositions. Sentences which are not given in these
forms must be reduced to none of these four types.
2.
The meaning of the given sentence must not be changed while changing the form of the
sentence.
3.
When compound sentences like ‘Gold and silver are costly metals’ are given, they must be
split up into simpler propositions like ‘Gold is a costly metal’ and ‘Silver is a costly metal’.
4.
There are some propositions where the subject term is limited by words like ‘alone’, ‘only’,
‘none but’, ‘none except’, ‘none who is not’, etc. For example, ‘Graduates alone are eligible’
: Such sentences can be changed into logical form in two days.
(a) By interchanging the subject and predicate of the give proposition, an A proposition
is formed. The example given above, becomes ‘ All those who are eligible are
graduates’.
(b) By taking the contradictory of the given subject as the subject, and keeping the
predicate as it is, an E proposition is formed. Thus the above example will take the
form ‘No non-graduates are eligible’.
5.
In some sentences we find words like ‘unless’, ‘except’, ‘but’ etc. If we know to what extent
these limitations are used, the sentences can be changed into an A proposition, eg., ‘All
metals except mercury are solid.’ If we do not know this limitation, then the proposition is to
be a particular proposition, e.g., ‘All metals except one are solid’ = ‘Some metals are solid.’
6.
Words like ‘all’, ‘every’, ‘each’, ‘any’, when joined to the subject, mean and A proposition;
e.g., ‘Every soldier fought bravely’ = ‘All soldiers are persons who fought bravely’. ‘Each
and every student should study hard’ = ‘All students are those who should study hard.’
7.
Propositions with words like ‘all’, ‘every’, ‘each’, ‘any’ and having the negative sign of ‘not,
are generally changed into particular negative. E.g., All is not gold that glitters = Some
things that glitter are not gold.
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8.
9.

Words like ‘no’, ‘none’ when added to the subject given an E proposition.
When there is no sign of quantity in the subject, the proposition is to be treated as a
universal. ‘Blessed are the pure in heart’=’All those who are pure in heart are blessed’.
10. Propositions with words such as ‘most’, ‘a few’, ‘certain’, ‘many’, ‘almost all’, ‘all but one’,
‘several’, are to be treated as particular. E.g., ‘Most of the legislators did not attend the
meeting’ = ‘Some of the legislators are not those who attended the meeting’. A few students
have come prepared with their lessons’ = ‘Some students are those who have prepared
their lessons.’
11. The word ‘few’ means ‘almost none, and logically it means ‘some not’. Thus a sentence
beginning with ‘few’ and not containing the sign of negation is to be reduced to an O
proposition. E.g., Few books on Logic are easy to read = Some books on Logic are not
easy to read.
But is the sentence contains the sign of negation, then, because two negatives be come a
positive, the sentence is to be treated as an I proposition. E.G., Few person are not selfish
= Some persons are selfish.
12. Words like ‘seldom’, ‘hardly’, ‘scarcely’ have a negative meaning. As before, if there is
no negative sign it is to be changed into an I proposition, E.g., Unasked advice is seldom
accepted = Some unasked advice is not accepted.
Prosperous merchants are not seldom honest = Some prosperous merchants are honest.
Apart from these particular hints, there are some general facts to be remembered when reducing a
sentence into the logical form. The real subject of the proposition is always got in answer to the question
‘What is being spoken about?’ The logical predicate is also got in answer to the question ‘What is being
spoken about?’ The logical predicate is also got in answer to the question ‘What is stated about the
subject ?’ The copula must be clearly given in the logical form and it must always be the present tense of
the verb ‘to be’ with or without the negative sign. We must determine the quality of the subject by asking
the question ‘Does the predicate apply to the whole of the subject or only to a part ?’ If the answer be
the former, then the proposition is universal; If is the latter, it is particular. The most important rule is the
meaning should not be changed while reducing sentences to logical form.
Distribution of terms
We have said that a proposition consists of a subject term, a predicate term and a copula. We have
also said that propositions can be divided into universal and particular based on the nature of the subject.
Now we have to consider the relation existing between the two terms, subject and predicate, more fully.
Every term can be understood in two ways. It can be understood as having certain characteristic. It can
also be understood as representing a class of objects. For example, the term ‘rose’ may be understood
as the sweet smelling, pond coloured flower which grows on thorny bushes. It can also stand as a mark
for all the roses in the world. The former is known as the intorsion of the term and the latter is known as
extension of the term. In categorical propositions both the terms are taken only in their extension. That is,
the subject and predicate are always regarded either as individual or as classes of objects. If this is so,
then it follows that, in the propositions taken as a whole, the relation between subject and the predicate
is one of either inclusion or exclusion. That is, the group of things indicated by the subject must be either
wholly or partly within or without the group of things indicated by the predicate. For example, when we
say ‘all men are mortal beings’, the class of men, which is the subject, is meant to fall entirely within
the class of mortal beings which is the predicate. The is an A proposition. It must be noted here that
we are not given any information about the whole of the predicate. It is only shown that there are some
moral beings who are identical with all men. The propositions means all men are some mortal beings.’
That is, the predicate of an A proposition is only taken partially or only in a limited way. The subject as
universal term refers to all the things of its kind. So we say the subject is distributed and the predicate
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is undistributed. Generally speaking, we say a term is distributed when the whole extent of the term
is referred to and undistributed when the reference is only limited. There are four types of categorical
prepositions and two terms in each. We shall see which of them are distributed and which not.
In the universal affirmative (A) proposition, we have already seen, that the subject is distributed and
the predicate is undistributed.
The universal negative proposition (E) distributes both subject and predicate. For example, in the
proposition ‘No men are angles’, the subject ‘men’ is referred to fully. The proposition says that these
two classes of being, viz., men and angels, are entirely separate, each excluding the other. That is, the
whole class of men is excluded from the whole class of angels. Hence both subject and predicate are
distributed.
In the particular affirmative proposition (I) both subject and predicate are undistributed. For example,
in the particular proposition ‘Some students are hard working’, we are not referring to all the students, not
are we referring to all the people who are hard-working. It is only a part of the class of students who are
identical with a part of the class of hard-workers. This identical with a part of the class of hard-workers.
This identical part may be either large of small. But still it is only a part. Hence in a particular affirmative
both the subject and the predicate are undistributed.
In the particular negative proposition (O) the subject is undistributed and the predicate is distributed.
For example, in the proposition ‘Some men are not wicked’ a part of men is excluded from the whole of
wicked beings. The whole class of wicked being is referred to by the predicate whereas only some men
are referred to by the subject. Hence the subject is undistributed whereas the predicate is distributed.
To sum up these results : Universals (A and E) distribute their subjects, particulars (I and O) do not;
negatives (E and O) distribute their predicates, affirmatives (A and I) do not,
Proposition A
:
Subject distributed, predicate undistributed.
Proposition E
:
Subject and predicate distributed.
Proposition I		
:
Subject and predicate undistributed.
Proposition O
:
Subject undistributed, predicate distributed.
These results may be summarized in the code word Asebionp, which means A distributes subject
only; E both; I neither and O predicate only.

THE OPPOSITION OF PROPOSITIONS
We have already shown the difference between mediate and immediate inference in the last
chapter. When we proceed to draw a conclusion from only one proposition which is given, he argument
is known as opposition. We have already seen that categorical propositions are four kinds asked on
the differences of quality and quantity. When any two of these four types (A,E,I and O) of propositions,
having the same terms as subject and predicate, differ in quantity of quality or in both they are said to
be opposed. The word ‘opposition’ normal means, ‘disagreeing’. When two things are so much against
each other that they cannot go together, we say there is opposition between them. But logically, the
word ‘opposition’ has a wider meaning. It includes here some cases of propositions which are not really
in conflict. Propositions with the same subject and predicate but different in quantity of quality are said
to be propositions which are opposed to each other. E.g., The propositions ‘all men are wise’ and ‘no
men are wise’ are opposed because they differ in quality. Such opposition of propositions is of four
kinds. If two propositions differ both in quantity and quality, the opposition is called contradiction. If the
difference is only in quality, and if both the propositions are universal, the opposition is known as subcontrariety. Lastly if the two propositions agree in quality but differ in quantity the opposition is known as
sub-alternation. Let us examine these oppositions one by one in detail.
Contradiction : Two prepositions which differ both in quantity and in quality are in contradictory
opposition. A and O,E and I are the two pairs of contradictories. ‘All men are wise’ is the contradictory of
‘some men are not wise’, ‘No men are perfect’ is the contradictory of ‘Some men are perfect.’ Of these
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two pairs of contradictories, it follows that if one proposition is accepted as true, the other cannot be true.
For example if the proposition ‘all men are wise’ is true, then definitely the proposition ‘Some men are
not wise’ cannot be true, because the latter proposition contradicts the truth of the former proposition.
Hence the rule of contradiction says that of a contradictory opposites, one must be true and the other
false. They cannot both be true, nor can they both be false. If the proposition A is accepted as true,
then the proposition O must be rejected as false. Similarly the agreement is applied to the other paid of
contradictors E and I.Of the two propositions ‘No politician are honest’ and ‘Some politicians are honest’,
both cannot be true. If one is true, the other must definitely be false.
Contradictory : If two propositions differ in quality and if they are both universal, there is contrary
opposition between them. Thus the propositions A and E are contraries, ‘All men are perfect’ and ‘No
men are perfect’ are true, but both may be false. If one is false, the other is doubtful, i.e., may be either
true or false. But if one is true, the other must be false.
Subcontrariety : This opposition is present between two particular propositions I and O which
differ in quality alone. Since they may refer to different groups of things, both may be true, ‘Some men
are not wise’, may or may not be true. But if the former proposition is false, the latter must be true.
Therefore, of the subcontractors both may be accepted as true, but both cannot be rejected as false.
Subalternation : Two propositions which differ in quantity only are in subalter opposition. The
universal and the corresponding particular are related by way of subalternation. A and I, and E and O
are the two parts of subalterns. The universal is called the subalternant and the particular subalternate.
Thus A is the subalternant of I and I is the subalternant and the particular subalternate. Thus A is the
subalternant of I and I is the aubalternate of E. In this opposition of propositions if the universal is true,
the particular must be true, but if it is false the particular may or may not be true. If ‘All men are mortal’,
then it follows that ‘Some men are mortal’. But from the truth of the statement ‘Some men are wicked’,
we cannot say anything about ‘all men’. If the universal is not accepted, the particular may or may not
be accepted. If the particular is not accepted, the universal also must not be accepted; if the particular is
accepted, the universal may or may not be accepted.
The Square of Opposition
All the four types of relations we have explained above are usually represented in a diagram which
is called the Square of Opposition.
Contraries
1.
Contradictories
:
A and O ; E and I
2.
Contraries
:
A and E
3.
Subcontraries
:
I and O
4.
subalterns
:
A and I ; E and O
Subcontraries

The result of oppositions that we have obtained may be summed up in the following table :
If A is true...
If A is false...
If E is true...
If E is false...
If I is true...
If I is false...
If O is true...
If O is false...

A
True
False
False
Doubtful
Doubtful
False
False
True

E
False
Doubtful
True
False
False
True
Doubtful
False
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I
True
Doubtful
False
True
True
False
Doubtful
True

O
False
True
True
Doubtful
Doubtful
True
True
False
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Conversion and obversion
One form of immediate inference we have so far studied. When two prepositions are logically
opposed to each other, we can, in some cases, know the truth or falsity of one of them, given the truth
or falsity of the other. There are also other processes of immediate inference, where we infer the truth of
one proposition from the truth of another. These processors are all called educations. The word ‘educe’
means ‘drawing out’ and ‘education’ is the process of drawing out. This name is given to these immediate
inferences because they try to draw out the meaning of the given proposition and make it plain.
There are two main kinds of such edicts, viz., Conversion and Obversion. Conversion is the process
whereby we draw a new proposition from the given proposition without changing the meaning of that
given preposition by interchanging the subject and predicate of the given proposition. For example,
symbolically, if the given preposition is ‘S-P’ then the new preposition will be ‘P-S’. Thus the proposition
‘No men are perfect’ is converted into ‘No perfect beings are men’. The given preposition is called the
convertend and the inferred proposition is called the converse. While conversion, the quality of the
proposition is not changed. While interchanging subject and predicate, we have to be careful to see that
no term which is undistributed in the original is distributed in the converse. The reason for this is plain.
An undistributed term is limited in its application where as a distributed term is universal in its application.
Just a little way above we showed how it is illogical to infer the more from the less. The undistributed
term which is more in extension from it. But on the other hand, if the term, is distributed in the convertend
and not distributed in the converse, there is no harm, for hare, we are inferring the less from the more.
Therefore, the rules of conversion are :
1.
The quality (affirmative or negative) of the original proposition is unchanged in the converse.
2.
No term must be distributed in the converse which is not known to be distributed in the
convertend.
The first rule is necessary, because if the quality is changed, the meaning of the proposition will
be changed. Then there can be no inference. The need for the second rule will be clear, if we try, for
example, the conversion of the proposition. ‘All monkeys are animals’ into ‘All animals are monkeys’. The
converse is assure because monkeys are not the only animals. This absurd conclusion is got because
‘animals’ which is undistributed in the convertend is wrongly distributed in the converse.
There are two kinds of conversion usually recognised : (1) Simple conversion, (2) Conversion by
limitation of per accidents.
1.
We have simple conversion, when we directly interchange subject and predicate without
any other change. The propositions E and I can be converted this way. The converse of ‘No
S is P’ is ‘No P is S’. The proposition ‘None of the books here are novels’ can be converted
simple as ‘No novels are the books here’. Similarly ‘Some S is P’ becomes ‘Some P is S’
when converted. For example. ‘Some men are wise’ becomes, when converted. ‘Some
wise beings are men’.
2.
Conversion by limitation or per accidents is applied only to the A proposition. We have
already seen that A proposition distributes only its subject and not its predicate. If we
interchange subject and predicate for conversion, then applying the second rule, P which
is undistributed in the original must also be undistributed in the converse. Thus ‘All S is P’
becomes ‘Some P is S’. ‘All rose are sweet smelling flowers’ therefore, when converted,
becomes ‘Some sweet- smelling flowers are roses.’
The O proposition is the only proposition which cannot be converted. We have seen that E and I
can be converted simply; A is converted per accidents. But from an O proposition ‘ Some S is not P’ it is
not possible to derive another O proposition with S as predicate. This is because, negative propositions
distribute their predicates and S in the Original as subject is undistributed and cannot be distributed in
the converse where takes the place of P, according to rule 2. But it is not so distributed, we cannot get
an O proposition. So now we have :64
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1.
2.

The Quality (affirmative or negative ) of the original proposition is unchanged in the converse.
No term must be distributed in the converse which is not known to be distributed in the 		
convertend.
The first rule is necessary, because if the quality is changed, the meaning of the proposition will
be changed. Then there can be no inference. The need for the second rule will be clear, if we try, for
example, the conversation of the proposition. “All monkeys are animals’ into ‘All animals are monkeys’.
The converse is assure because monkeys are not the only animals. This absurd conclusion is got
because ‘animals’ which is undistributed in the converted is wrongly distributed in the converse.
There are two kinds of conversion usually recognised : (1) Simple conversion, (2) Conversion by
limitation or per accidents.
Simple conversion
We have simple conversion, when we directly interchange subject and predicate without any other
change. The propositions E and I can be converted this way. The converse of ‘No S is P’ is ‘No P is
S’. The proposition ‘None of the books here are novels’ can be converted simple as ‘No novels are the
books here’. Similarly ‘Some S is P’ becomes ‘Some P is S’ when converted. For example, ‘Some men
are wise’ becomes, when converted, ‘ Some wise beings are men’.
Conversion by limitation or per accidents
Conversion by limitation or per accidents is applied only to the A proposition. We have already
seen that A proposition distributes only its subject and not its predicate. If we interchange subject and
predicate for conversion, then applying the second rule, P which is undistributed in the original must also
be undistributed in the converse. Thus ‘All S is P’ becomes ‘Some P is S’. ‘All rose are sweet-smelling
flowers’ therefore, when converted, becomes ‘Some sweet-smelling flowers are roses.’
The O proposition is the only proposition which cannot be converted. We have seen that E and I
can be converted simply; A is converted per accidents. But from an O proposition ‘Some S is not P’ it is
not possible to derive another O proposition with S as predicate. This is because, negative propositions
distribute their predicates and S in the original as subject is undistributed and cannot be distributed in the
converse where takes the place of P, according to rule 2. But it is not so distributed, we cannot get an O
proposition. So now, we have :
												
				
S
a
P
1 . A- Convertend : All S is P			
All men
are
mortal
									P 		I
S
Converse: some P is S 			
Some mortals
are
men
								
S 		
e
P
2 . E- Convertend : No S is P			
No men
are
perfect
								 P 			e
S
Converse: No P is S			
No perfect beings
are
men
									
									S
i
P
3. I- Convertend : Some S is P			
Some men are
wise
									P
i
S
Converse: some P is S 			
Some wise beings
are
men
4. O-has no converse.
Obversion : This is the name of the immediate inference where the proposition is changed in
quality without changing the meaning. In the process of this change, the subject of the proposition is
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kept as it is, while changing the predicate to its contradictory. Now, we infer from a proposition of the
form ‘S-P’ another proposition of the form ‘S is not-P’. This is based on the principle that all statements
can be made both affirmatively and negatively. It is all the same whether we say ‘All men are mortal’ or
‘No men are non-mortal’. In such an obversion the original proposition 89s called the obvertend and the
inferred proposition is called the quality of the proposition, keep the subject as it is and substitute for the
predicate its logical contradictory. Applying this to the four types of categorical propositions, we get the
following results.
								S

a

P

1.
A- Obvertend		
:
All S is P - All men are
mortal
									S
e
P
		 Observe		
:
No S is not - P - No men
are
non-mortal
						
(where P represents the contradictory of P)
								S
e
P
2.
E- Obvertend		
;
No S is P - No men are perfect
									S
a
P
		 Observe		
;
All S is not - P - All men
are non perfect
								S		 i
P
3.		 I - Obvertend		
:
Some S is P - Some men are
wise
									S 		o
P
		 Observe		
:
Some S is not not P-Some men are not non-wise
									S		 o
P
4.
O- Obvertend		
:
Some S is not P - Some men arenot intelligent
									
S
i
P
		 Obvertend		
:
Some S is not P - Some men are non-intelligent
From these examples it will be clear that the logical contradictory of the term is got by use such
phrases as ‘other than’. But it should always be remembered that just as non-P is the contradictory of P,
P is the contradictory of not-P. If the obvertend is of the form ‘S is not - P, the obverse will be of the form
‘S is not P’.

THE SYLLOGISM
Introduction
In the last chapter we considered some of the forms of immediate inference. The various forms of
immediate reference show that there are different ways in which the same truth can be expressed. That
is, if the given statement is true, then without changing its meaning, we can express it in other forms of
propositions also. But this is not all. There is also the other kind of inference known as mediate inference,
where we cannot go so directly from one proposition to another. In mediate inference, as we have already
seen in the first chapter, we must have a mediation fact which connects the subject and predicate. It is
based on this relation that the predicate is either asserted or denied of the subject in the conclusion. The
whole argument is known as a syllogism. We have also seen that the parts of a syllogism are the major
premise, the minor premise and the conclusion. The major premise gets its name from the major term
and the minor premise from the minor terms. These major and minor terms are the predicate and the
subject of the conclusion. In the premises there is also another term which is known as the middle term,
which supplies the mediating fact. If we form the syllogism now, we have.
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M

All men
		

a
are mortal

S

a

M

Socrates

is

a man.

a

P

is

mortal.

		

S

Socrates

In this syllogism,
Man		

= Middle term - M

Socrates

= Minor term - S

mortal		

= Major term - P.

Representing symbolically, we have
M
a
P
S
a
M
S
a
P
since all the three propositions are universal affirmative propositions.
These three propositions that are the parts of a syllogism can be any one of the three kinds of
proposition, viz., categorical, hypothetical and disjunctive. First let us consider that which is made up of
purely categorical propositions. Such a syllogism is known as a categorical syllogism. It is necessary
that any such arrangement of propositions with the purpose of drawing a conclusion which is true, must
be governed by rules and laws. The categorical syllogism is governed by eight such rules which are as
follows :A. Rules relating to the structure of the syllogism
1.
A syllogism must contain three and only three terms.
2.
A syllogism must contain three and only three propositions.
B. Rules relating to quantity
3.
The middle term must be distributed in one, at least, of the premise.
4.
No term must be distributed in the conclusion which is not distributed in the 			
premise.
C. Rules relating to quality
5.
From two negative premises there can be no conclusion, i.e., one at least of the premises
must be affirmative.
6.
If one premise is negative, the conclusion must be negative, and if the conclusion is
negative, one premise must be negative.
D. Rules which follow from to above rules
7.
From two particular premises there can be no conclusion
8.
If one premise is particular, the conclusion must be particular.
Explanation of the above rules.
The first two rules tell us what a syllogism is. A syllogism is an argument in which from two given
propositions we infer a third proposition. Hence there must be only three propositions. If there are more
than three propositions, we have more than one syllogism; if less than three, we have no syllogism. We
have also seen that a logical argument of these type is the result of comparing two terms with a common
third term. It is on the basis of the middle term that the major term is either affirmed of denied of the minor
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term in the conclusion. If there are more than three terms, then no such comparison is possible. Hence
there must be only three terms in a syllogism. When leads to wrong conclusions. Such wrong syllogisms
are fallacious reasonings. Sometimes the same term is used having a double meaning. Such usage may
be with reference to all the three terms. For example,
The end of a thing is its perfection
Death is the end of life
Therefore: Death is the perfection of life.
Here the word end is used first in the sense of ‘goal’ and then in the sense of ‘termination’. Hence it
ceases to be a middle term. The middle term is used in an ambiguous way. In such cases also we have
four terms and the syllogism is not valid. So in determining the terms of a syllogism, we must be careful
to see that no word is used in a double sense.
The third rule that the middle term must be distributed at least once in the premises is a very
important rule. The whole syllogistic argument centres round the middle term and the rule demands that
the whole extend of the middle term must be referred to at least once. If this is not done, the major term
may refer to another part. This will make it impossible for us to compare the major and the minor terms
to another part. This will make it impossible for us to compare the major and the minor terms and arrive
at a conclusion. This may be illustrated by means of three diagrams where each one breaks this rule and
thus leads to wrong conclusions.
M
P

S

S

S
M

P

		 M

P

In figure 1, we find the S which is the minor term has no connection at all with P which is the major
term because they both represent different parts of the middle term M. Similarly Figures 2 and 3 also
show that unless the whole extent of M is referred to in connection with either S or P, we cannot say
anything the relation between S and P. Let us consider a practical example.
All men are mortal
All monkeys are mortal
All monkeys are men.
We see the absurdity of this conclusion that all monkeys are men. Such absurdity arises because
the middle term ‘mortal’ is undistributed. Consequently the major term refers to a portion of it and the
minor term refers to a completely different part of it. Thus when the middle term is not distributed even
once, we get wrong conclusions.
The fourth rule is a double rule. (a) The minor term should not be distributed in the conclusion
unless it is distributed in its premise. When the rule is broken we have the fallacy known as ‘illicit process
of the minor term’ or shortly as illicit minor. (b) The major term should not be distributed in the conclusion
unless it is distributed in its premise. If the rule is broken, we have the fallacy known as ‘illicit process
of the major term’ or shortly as illicit major. The reason for these double rule is very clear. We can
never say something about the universal by knowing only a part of it. If the major and minors terms are
undistributed in their premises, it means that only a part of their extension in the conclusion and this is
what is done if these terms are distributed in the conclusion. The argument.
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M		
All men
M		
All men
S 		

a
are
a
are
a

P
mortal
M
rational
P

		
All rational being
are
men
commits the fallacy of illicit minor. Here we are saying something about ‘all rational beings’ in the
conclusion, whereas in the minor premise where ‘rational’ is the predicate, it remains undistributed.
From less we are deriving more. From part, we are saying something about the whole which is wrong
syllogism. Similarly about the major term in the argument.
All cruel men are cowards.
No college men are cruel.
No college men are cowards.
Where the major terms remains undistributed in its premise while it is distributed in the conclusion.
While applying this rule of distribution, we should note that the mistake is only when we take more
of a term in the conclusion than is referred to in the premise. But there is nothing wrong if we take less
from more. If the terms are distributed in their premises and undistributed in the conclusion there is no
fallacy.
The fifth rule states that from two negative premises no conclusion can be reached. In a negative
statement the predicate is always denied of the subject either wholly or partly. If both the premises are
negative, it means that both the major term and the minor term are excluded from the middle term.
Hence, we can conclude no thing as regards the relation between major and minor terms. The negative
statements give us no ground for inference. Therefore at least one premise must be affirmative. For
example.
Anger is not good.
Calmness is not anger.
From these two premises it is not possible to say whether calmness is or is not good. But sometimes,
the premises appear to be negative while they are not really negative statements in meaning. For example,
Whatever is not a compound is an element.
Gold is not a compound.
Gold is an element.
In this argument both the premises seem to be negative. But examining them closely, we find that
neither of them is negative. They can written as follows :
Whatever substance is not a compound is an element.
Gold is a substance that is not a compound.
Gold is an element.
The sixth rule says that if one premise be negative the conclusion must be negative. In a syllogism
the middle term occurs in both the premises. If one premise is negative, then it means that of the major
and minor terms one agrees with the middle term whereas the other does not agree with the middle term.
From such a syllogism the inference that can be drawn is that the minor and major terms do not agree
with each other.
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That is, the conclusion is bound to be negative. For example,
No men are perfect.
X is a men
X is not perfect.
Here the negative; premise says that the major term ‘perfect’ is excluded from the middle term
‘man’. The affirmative premise states that the minor is connected with the middle term. From this it
follows that the two terms S and P are not related. Similarly if the conclusion (S-P) is given as negative,
then one of the premises must be negative. In the conclusion there is exclusion of P from S. This
exclusion must be shown to be drawn from the premises themselves. That can happen only when one
of the premises is negative.
The seventh rule is that from two particular premises no conclusion is possible. This may be seen
to follow as a consequence from the above discussed rules. There are two particular positions, I and
O. As either of them may be major of minor premise, there are four possible combinations, II,IO,OI, and
OO. Of these, OO is not possible because of the fifth rule which says that from negative premises no
conclusion can be drawn. The combination II also has to be given up as it does not distribute any term.
According to rule 3, the middle term must be distributed at least once in the premises. In IO and OI only
one term is distributed, viz., the predicate of O. This must be middle term as per rule 3. Then neither the
major term nor the minor term is distributed. But as one of the premises is negative, as per rule 6, the
conclusion must be negative. If this is so, then the predicate of the conclusion which is the major term
is not distributed in the premise, since only one term can be distributed in the premises and that has
already been taken to be the middle conclusion without being distributed in its premise. Thus illicit major
occurs, breaking rule 4. Hence from the particular propositions no conclusion can be drawn.
Similarly the eighth rule, that if one premise is particular, the conclusion must be particular may
be proved by examining the different combinations of the premises possible : AI and IA, AO and OA, EI
and IE, EO and OE. Of these combinations EO and OE are not possible because they are both negative
premises and according to rule 5, there can be no conclusion. In combination AI and IA only one term
is distributed which is the subject of the A proposition. This must be the middle term to satisfy rule 3. No
other term is distributed in the premises. Hence the major and minor terms which from the predicate and
subject of the conclusion cannot be distributed. Hence the conclusion must be a particular conclusion,
for particular propositions alone do not distribute their subjects.
In the prepositions AO and OA, two terms are distributed, viz., the subject of A and the predicate of
O. One of these distributed terms must be the middle term. That leaves us only with one more distributed
term which can be either the major or the minor term. As one of the premises is negative, the conclusion
must also be negative according to rule 6. All negative premises distribute their predicates as already
explained. That is, the conclusion which is negative will distribute their predicates as already explained.
That is, the conclusion which is negative will distribute its predicate which is the major term. To avoid
the illicit prices of the major term. To avoid the illicit process of the major and the minor term must be
distributed in its premise. So know the middle term and major term are distributed in the premises. In
the premises, the minor term is not distributed. That means the subject of the conclusion cannot be
distributed, which, therefore, makes it a particular proposition. Similarly the combination EI also lead to
a particular conclusion. The leaves us with the combination of IE alone. From these two propositions,
only a negative conclusion is possible, because one of the premises is negative. Negative propositions
distribute their predicates. So in the conclusion the major term is distributed. To avoid the illicit process
of the major, it must be distributed in its premises which is I, a particular affirmative proposition, which
does not distribute any term. Hence no valid conclusions is possible.
The rules that have been so far discussed give us the conditions for a valid syllogism. There are
three terms in a syllogism and two premises in which these three terms must be place. In every premise
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there are two terms and hence there are four places in which the three terms, the middle term, the major
term and the minor terms have to be placed. But the middle term must occur in both the premises either
as subject or predicate. Hence there are four possible ways of arranging the terms in an argument. These
four forms of syllogistic reasoning are called the figures of the syllogism. It is the position of the middle
term in the premises that determines the figures of a syllogism. The four figures may be symbolically
represented as follows :
		Fig.I		Fig.II		Fig. III		Fig.IV
		M-P		P-M		M-P		P-M
		S-P		P-M		M-S		M-S
		

~S-P

~S-P

~S-P

~S-P

In the first figure the middle term is subject in the major premise and predicate in the minor premise.
In the second figure the middle term is predicate in both the premises.
In the third figure the middle term is subject in both the premises.
In the fourth figure the middle term is predicate in the major premise and subject in the minor
premise.
There are three propositions in a syllogism; and each of the propositions may be of any one of the
four forms. A,E,I and O. Syllogism thus vary in respect of the quantity and quality of the propositions
which constitute them. This character of the propositions which constitute them. This character of
the propositions which go to form a syllogism is called the Mood of the syllogism. As there are three
propositions in each syllogism, and as each of the propositions may assume any one of the four form A, I
and O, the total number of possible moods is 43 or 64. Thus of each figure we have 4*4*4 or 64 possible
varieties. We may write out these 64 combinations and determine which of them are valid. But it is must
easier to determine the valid combinations of premises selves. In each syllogism there are two premises,
and each premise may take any one of the four forms, A,E,I or O. Thus we get sixteen combinations in
all.
AA

EA

IA

OA

AE

EE

IE

OE

AI

EI

II

OI

AO

EO

IO

OO

Some of these combinations will not be correct according to the rules of the syllogism. We know
that from the negative premises no conclusion is possible; hence the combinations ES, EO, Oe, and OO
are to be ruled out. From two particular premises no inference can be drawn; hence the combinations II,
IO and OI are invalid. As we have already seen the combination IE does not lead to a valid conclusion.
After all the combinations are removed, there are eight valid ones left over;
AA

EA

IA

OA

AE

..

..

..

AI

EI

..

..

AO

..

..

..

When these combinations are used in the four figures we get nineteen valid moods in all- four in the
first figure, four in the second, six in the third, and five in the fourth figure. These moods are represented
by code words which show the combination of the premises.
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Fig. I-Barbare, Celerent, Darii, and Ferioque.
Fig. II-Cesare, Camestres, Festino and Baroco.
Fig. III-Darapti, Disamis, Datisi, Felepton, Bocardo and Ferison.
Fig. IV-Bramantip, Camenes, Dimaris, Fesapo, and Fresison.
The vowels contained in each word signify the quality and quantity of the three propositions of the
syllogism. Thus in Barbara, the three propositions are all universal second figure whose propositions are
EAE.

Hypothetical and Disjunctive Syllogisms
We have so far been studying the categorical syllogism. But a syllogism can also be made up of
propositions which are other than categorical proposition, viz., hypothetical and disjunctive propositions.
We have already seen in the last chapter that there are two forms of the hypothetical proposition : (a)
If A is B, C is D; (b) If A is B, A is C. The first part which begins with ‘If’ is the condition down as the
antecedent and the second part the condition is the consequent. Of the two forms of the hypothetical
proposition given above, in the first, the subject of the antecedent which is ‘A’ is different from the subject
of the consequent which is ‘C’. But in the second form, the subject of the antecedent which is ‘A’ is the
same as the subject of the consequent which is also ‘A’. The antecedent and the consequent in both the
forms are either the antecedent or the consequent may be negative. For instance, the first form need not
always be ‘If A is B,C, is D.’ It can also be : “If A is not B,C is D’, ‘If A is B, it is not D’, ‘If A is not B, C is not
D.’ In the case of the categorical proposition the quality of the proposition is shown by the copula. How
are we to determine the quality of the hypothetical proposition ? Can them are negative, the preposition
is negative ? No. Because the distinction of affirmative and negative does not apply to the hypothetical
proposition. The proposition affirms that the consequent follows upon the condition which is given in
the antecedent. The antecedent or the consequent may be by itself either negative or affirmative. In
all cases, the function of hypothetical proposition is only to say that if the condition that is given by the
antecedent is there, then the fact that is given by the consequent will also be there. Similarly there are
also no quantitative differences. We have seen that in the categorical proposition, the reference is always
to individuals or groups of individuals. There, the predicate which is a quality is said to either belong or
not belong to the subject which is an individual. If we say that the quality belongs to the whole of the
subject, then the proposition is universal; if only to a part of the subject, then it is a particular proposition.
No such quantitative differences are there in hypothetical propositions. Here the consequent depends
on the decedent. That is, the relation between antecedent and that the qualities of a mortal being are
elated hypothetical propositions is only concerned with qualities and hence quantities have no place in it.
The disjunctive propositions also are given in two forms : (1) A is either B or C. (2) Either A is B
or C is D. Whatever is the form in which the disjunctive propositions given the principle of disjunction is
the same. This always gives us the alternatives of any system and makes use of the words ‘either-or’.
For example, ‘Signal lights are either red or green’. But he alternatives given need not be only two as
in the above example. There may be many more alternatives as in the example, “triangles are either
equilateral, isosceles, or scalene”. From this it is clear that in disjunctive propositions there is neither
quantity nor quality. The principle of disjunction gives us the alternatives of any system. Hence it always
positive. There can also be no quantity here, because there is no reference to any individuals here.
But the disjunctive gives us the alternatives of any system. Hence it always positive. There can also
be no quantity here, because there is no reference to any individuals here. But the disjunctive has a
condition. That is, the alternatives of a disjunction must be mutually exclusive and exhaustive. If we
take the example ‘A is either B or C’, the alternatives B and C must tell us all that there is to be known
of A, both positive and negative. This is what is meant by saying the alternatives must be exhaustive.
Also, the alternatives A and B must be completely different from each other, and they must not have
any fact common between them. For example, in the proposition ‘Signal lights are either green or red’,
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in the system of signal lights, within it is a green light is completely excludes the red light. Hence the
alternatives here are mutually exclusive.
We have so far seen the nature of hypothetical and disjunctive propositions. These propositions
can take the place of categorical propositions in syllogistic arguments. Let us examine first that syllogism
in which the propositions are hypothetical in nature. In a hypothetical syllogism, ordinarily, the major
premise would be a hypothetical proposition, the minor premise would be a categorical proposition and
the conclusion again a categorical proposition. Its general symbolic form is
If A is B, C is D
A is B
~ C is B
For example :
If he is Madras, he will come to see me.
He is in Madras
~ He will come to see me.
The rule of the hypothetical syllogism is : either affirm the antecedent or deny the consequent. The
major premise which is the hypothetical proposition has two parts, the antecedent and the consequent.
The minor premise which is categorical must either affirm the antecedent or deny the consequent of the
major hypothetical proposition. Depending on this the conclusion takes shape. If the minor affirms the
antecedent, the conclusion will affirm the consequent. If it denies the consequent, the conclusion will
deny the antecedent.
For example :
If it rains, he will be wet.
It rains.
~ The roads will be wet.
Here the minor premise affirms the antecedent of the major hypothetical premise and the conclusion
affirms the consequent. Again
If it rains, the road will be wet.
The roads are not wet.
~ It has not rained.
The reason for this rule is that the antecedent is only one of the conditions and not only condition
for the consequent. ‘For example, heat is given out by electric current, burning of coal, wood and from
sunshine. So if any one of these causes are present heat with be produced. That is, if the antecedent is
present, we can say the consequent is also present. But from the absence of the antecedent we cannot
definitely say the consequent will also be absent, because the consequent may be present because of
conditions other than the given angeceern being present. If electric current is not present, we cannot
say heat will not be present, because heat may be caused by other conditions. Similarly we cannot
conclude that the antecedent is present because of the presence of the consequent, for the consequent
may be present because of other causes being present. So now we see the reason for the rule of the
hypothetical syllogism which says present. So now we see the reason for the rule of the hypothetical
syllogism which says that either the antecedent should be affirmed or consequent be denied. Here
affirming means stating what is given in the major premise. Applying this rule, we have two types of
hypothetical syllogisms; one in which the minor premise affirms the antecedent and the other in which
the minor premise denies the consequent. These two are known as Modus ponens and Modus tollens
or the constructive hypothetical syllogism (modus ponens) and the destructive hypothetical syllogism
(modus tollens). Symbolically these two forms are :
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Modus ponens :
If A is B, C is D
A is B
~ C is D.
If it rains, the roads will be wet.
It rains.
~ The roads are wet.
Modus tollens :
If A is B, C is D
C is not D
~ A is not B
If he is in Madras, he will call on me.
He has not called on me.
~ He is not in Madras.
These reasons for affirming the consequent and denying the antecedent of the hypothetical
syllogism have an exception. Ordinarily, we have stated, the antecedent is one of the conditions of the
consequent. But if it is known that the antecedent is the only condition of the consequent, then it is not
wrong to infer the absence of the consequent from the absence of the antecedent or presence of the
antecedent from the presence of the consequent.
E.g., Only if a triangle is equilateral it is equiangular
This triangle is not equilateral.
~ This is not equiangular.
Similarly,
Only if it is a magnet, it will attract iron.
This bit of iron is attracted.
~ This is magnet.
While deciding on the syllogism which comes under this exception, it must be carefully examined
if the antecedent is an essential and necessary condition. In the above example, it is essential and
necessary that an equilateral triangle must also be an equiangular triangle. Similarly, it has been known
that magnets invariably attract iron. So, the consequent and the antecedent may be denied or affirmed
irrespective of the rules of the hypothetical syllogism.
The disjunctive syllogism is an argument where the major premise is a disjunctive proposition, the
minor premise a categorical proposition and the conclusion is another categorical proposition. We have
said that the disjunctive proposition must be of the form ‘Either A is B or C is D’. Here the alternatives or
disjunction are ‘A is B’ and ‘C is D’.
In the disjunctive syllogism the minor premise which is categorical either affirms or denies one of
the alternatives and if the minor premise denies one alternatives, the conclusion will affirm the other
alternative. Let us first state this symbolically.
Either A is B or C is D - Major : disjunctive premise.
A is B - minor : categorical premise.
~ C is not D - conclusion : categorical.
Here one of the alternatives ‘A is B’ is affirmed in the minor premise and the other alternatives ‘C is
D’ is denied in the conclusion.
Either A is B or C is D
A is not B
~ C is D.
74

ENGLISH - III

FALLACIES
Introduction
The purpose of Logic is to give us valid principles of thinking. Thinking must be done correctly if
we are to get conclusions. This is done when thought conforms to the laws of systematic reasoning.
The function of logic is only to give us the rules of standards for right thinking. Not only should we know
positively what is right, we should also know negatively what is wrong. Such wrong inferences are known
as fallacies. A fallacy may be defined as a conclusion resulting from thought which claims to be valid but
which violates the principles of reasoning. As we have already seen, thinking always proceeds in two
ways. We have general, universal judgements from which we argue about the truth of a particular. We
include the particular statement under the universal. This type off reasoning we have called deduction.
We deduce the truth of the particular from the given universal. The other way of thinking is known as
Induction where are arrive at a universal truth as a result of such observation. Both these form of thinking
are governed by laws. When these laws are violated, we have fallacies. We shall examine the fallacies
of deductive reasoning first.
Deductive Fallacies :
We may divide all deductive fallacies into formal fallacies and material fallacies. Formal fallacies
are those where the forms of inference are incorrect. There are two types of inference, the immediate
and the mediate. When the rules governing these inferences are not followed, we have formal fallacies.
But inference not only obeys certain formal laws, it also has a meaning and content. When the contents
of a syllogism are absurd, although the form is valid, we have material fallacies. These may be because
the words in the premises are wrongly used and interpreted or may be because the premises assume
truths which they should not do so.
(a) Formal fallacies :
(i)
We have seen the obversion and conversion are forms of immediate inference. When
the rules of these are violated, we have Illogical education. In obversion the logical
contradictory of the predicate is taken in the place of the original predicate. Instead of
this, if the logical contrary is used, the observe will be fallacious. For example, if from the
proposition ‘Honesty is always a good policy’, we draw the conclusion that ‘Di-honesty is
always a bad policy’, we are having a wrong inference. Again the A proposition should be
converted per accidents. When this is not done, we have an illogical conversion e.g., ‘all
men are mortal’, when simply converted. Becomes ‘all mortals are men’, which is materially
wrong, for, mind are not the only mortal beings.
ii)
There are fallacies which result from the violation of the rules of the syllogism in mediate
inference.
(1) Quaternio Terminorum or the fallacy of four terms :
The first rule of the syllogism states that a syllogism must contain three and only three terms. When
this rule is not followed, we have the fallacy of four terms.
For example :
Cultured men are reasonable
Logicians are wise-men
Logicians are reasonable
This argument, although in the form as syllogism, is not a syllogism at all, since the premises
contain four terms which have nothing in common between them. In some cases, the four terms
will not be so differently and clearly stated. The same word may be used with different meanings.
For example
Gold can be expelled by heat
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(2)

(3)

(4)

(5)

(6)

Govinda’s illness is cold
Govinda’s illness can be expelled by heat.
Here the word cold is used in the two senses. First as showing temperature condition and second
as an illness. So, although the argument looks like a good syllogism, it is not so as it has four terms.
Just like this, even the major and minor terms may have double meaning, in which are the fallacy
will be Quaternion Terminorum.
Undistributed middle :
The third rule of the syllogism says that the middle term must be distributed in one, at least, of the
premises. When this is not observed, the fallacy of undistributed middle arises. For example,
All Punjabis are Indians
All Bengalis are Indians
All Bengalis are Punjabis
The argument is fallacious because the middle term ‘Indians’ is not distributed even once. The
middle term should be such that it relates the minor and the major terms and this it will not be able
to do if it is undistributed in both the premises.
Illicit major :
The fourth rule of the syllogism says that no term must be distributed in the conclusion which is not
distributed in the premise, If the major term is distributed in the conclusion and not in its premise,
it means we are inferring more from the less. It is called illicit process of the major term or shortly
illicit major. For example :
All rational beings are responsible people Brutes are not rational beings Brutes are not responsible
people.
Illicit minor :
This fallacy also occurs when the forth rule is broken. This happens when the minor term remains
undistributed in its premise and becomes distributed in the conclusion E.g.,
All generous people are loved by the poor
All generous people are polite
All polite people are loved by the poor.
Here are the minor term ‘polite people’, which as the predicate of an A proposition is undistributed,
becomes distributed in the conclusion. This is a fallacy if illicit process of the minor term or shortly
illicit minor.
Negative premises :
The fifth rule of the syllogism says that from two negative premises there can be no conclusion.
When this rule is broken, we have the fallacy of two negative premises.E.g.,
Anger is not good
Calmness is not anger
From these two negatives, we cannot draw any conclusion.
Particular Premises :
The seventh rule states that from two particular premises there can be no conclusion. 		
Some Asians are Indians
Some Asians are Chinese
Some Chinese are Indians
Here, since the middle term remains undistributed, the conslusion does not follow from the premises.
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(7)

(8)

(9)

(b)

Denying the Antecedent :
This is a fallacy in hypothetical reasoning. In a hypothetical proposition, the antecedent is only one
of the conditions. Because it is absent, we cannot say the consequent also must be absent for the
consequent may have other conditions. Hence the rule : Affirm the antecedent. Instead of doing
this, if the antecedent is denied in the minor premise, the syllogism will be fallacious. Such a fallacy
is known as the fallacy of denying the antecedent. For example :
If my friend is in need,
he would come to me
He is not in need He will not come to me
Here the antecedent is denied and the conclusion is given as negative. We do not know, if ‘being
in need’ is the only condition under which he would come. Just as we know, if there is fire there
is heat, we cannot say wherever there is heat, there must be fire. Hence the conclusion is wrong.
Affirming the consequent :
This is the other fallacy in hypothetical reasoning which occurs when the minor premise affirms the
consequent. For example,
If there is rain, he will not go out
He has not gone out
There is rain.
Here again the antecedent is only one of the reasons and not the only reason. Rain is a cause of
the person not going out, but it is not the only cause, for he may not go out on account of other
reasons also. Hence this a fallacy of affirming the consequent.
Improper Disjunction :
The condition of a disjunctive syllogism is that the alternatives must exclude each other and that
they must together exhaust all possible alternatives. When this is not so, we have an improper
disjunction which is the fallacy of disjunctive syllogism. For example,
He will either pass in the first class or fail.
He has not passed in the first class
He has failed.
This is improper, because there are other ways of passing also such as passing with a second
class or a third class. So the disjunction does not give all the alternatives. Hence it is a fallacious
argument. Similarly,
He is either an orator or a musician.
He is an orator
He is not a musician.
Here the alternatives are not exclusive of each other. A man can be both an orator and a musician.
Hence such argument are also fallacious.
Material fallacies :
An argument may be correct in form, and still may be invalid. This is because the matter of the
syllogism is wrong. For example,
All men are monkeys
X is a man
X is a monkey.
Here, though the form of the syllogism satisfies all the rules, still it is not a valid syllogism because
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(1)

(2)

(3)

(4)

the meaning is nonsensical. There are two important principles of logical reasoning which should
not be violated, if materially the argument is to be correct. The first principle is that the terms used in
an argument should not be ambiguous. That is, the terms should not be doubtful in their meaning.
The second principle is that what is to be proved, must be proved strictly from the premises.
Nothing that is not given in the premises must be assumed or taken for granted. If the first rule is
broken, we have the following fallacies.
Fallacy of ambiguous and shifting terms :
Here the various terms of the syllogism are used in an ambiguous manner. For example, He who
is most hungry eats most,
He who eats least is most hungry,
He who eats least eats most.
In this example since the meaning of words used is not definitely fixed. We arrive at an absurd
conclusion. Such a fallacy can also be included under the formal fallacy of four terms. When the
same term is used with different meanings in the syllogism, it becomes a syllogism with four terms.
Fallacy of Composition :
An argument in which words, which should be taken separately, are taken together, commits the
fallacy of composition. The fallacy is one where, from a statement about where, from a statement
about a class of things distributively, we pass to a statement about the whole, collectively. When
a word used detractively, we refer to the whole class represented by the word. When a word is
used collectively, we refer to a group which is made up of similar individuals taken as a whole.
In arguments where the fallacy of composition is committed, a term is first used in a distributive
sense and then used in a collective sense. This happens because the word ‘all’ is misleading. For
example,
All the angles of a triangle are less than two right angles
A, B, and C are all the angles of this triangle
A,B, and C are less then two right angles.
Here the word ‘all’ is used in the major premise in the distribute sense, and in the minor in a
collective sense. Another example of this fallacy is ‘A regiment of a hundred men is composed of
soldiers who are all six feet high; therefore the whole regiment is six hundred feet high’.
Fallacy of Division :
This is the opposite of the fallacy of composition. Words which must be taken together are here
taken separately. For example, “Hindus and Muslims are men and brethren. Therefore Hindus are
men and Muslims are men and brethren. That is, the fallacy of division occurs when we pass from a
statement about the class considered collectively to the same statement about each every member
of the class taken distributively. For example ‘All the plays of Kalidasa cannot be acted in a day.
The Sakuntala is play of Kalidasa; therefore the Sakuntala cannot be acted in a day’.
Fallacy of Accident :
This fallacy has two forms (a) the direct or simple fallacy of accident and (b) the converse fallacy
of accident.
(a) the direct fallacy of accident consists in arguing that what is true as a general rule is true
also under special circumstances. For example, ‘What is bought in the market is eaten :
raw meat is bought in the market; therefore raw meat is eaten.’
(b) This is the opposite of the direct fallacy of accident. If consists in arguing that what is true
under special circumstances is true also generally. For example, ‘When a person is ill,
staying in bed is good for his health. Therefore staying in bed is always good’.
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When the second rule concerning the matter of the syllogism is broken, we get certain fallacies.
‘That is, when the conclusion that is drawn is not strictly based on the premises, we have the
following fallacies.
(1) Petitio Principle or begging the question :
Here we assume the conclusion in the premises. We prove the conclusion by premises which can
be proved by the conclusion by premises which can be proved by the conclusion itself. For example,
‘Virtue is right; to give to beggars is a virtue; therefore to give to beggars is right’. Here the conclusion
is only a restatement of the minor premise. The major premise is a repetition; because to call charity a
virtue and to call it right are the same. And so, to say that to give to beggars is a virtue is not to prove that
it is right. Another form of this fallacy is where we argue in a circle. Two propositions are used, each in
turn, to prove the other. For example.
‘I should not tell a lie, because I know that I should not tell lies’
So we must be always careful to see that the conclusion is not assumed in the premises and that
the conclusion must always follows the premises.
(2) Ignoratio Elenchi or irrelevant conclusion :
There are several forms of this, but we shall examine only two of them.
(a) Argumentum ad hominem : This is arguing about the person instead of about the proposition
which he puts forward. For example, ‘This man followed the principle of non-violence all these days, now
he wants to follow violent methods to put down riots. So we cannot follow him.’ Here instead of arguing
about the proposition whether violence is good or bad under the given circumstances, we are arguing
about the person of the man. Hence it is a wrong argument known as argumentum ad hominem.
(b) Argumentum ad verecundiam : Another form of the irrelevant conclusion is the fallacy
of verecundiam. This is an appeal to authority or long-established custom in favour of, or against, a
proposition. To argue that ‘we must agree to a proposal because so and so approves of it’ is to commit
this fallacy. Instead of arguing and giving reasons for arriving at a conclusion, if authorities are quoted
in support of the argument, we have the fallacy of verecundiam. The reference here if to authority and
now to reason.
(3) Non-Sequitur :
This is otherwise known as the fallacy of false cause, non cause pro cause. It is committed
whenever the conclusion does not follow from the premises. For example. ‘Australians usually win cricket
test matches in India. Therefore Indians must be a civilized people.’ Here although there is a form of
argument, it is not correct. The conclusion does not follow from the given statement. Hence the argument
contains the fallacy of non-sequitur.
Inductive Fallacies
We have so far been discussing fallacies which occur in Deduction. Now we shall consider some
fallacies which occur in Induction. Induction is the process whereby we arrive at universal statements
by an analysis of particular instances. This process is strictly governed by the law of causation. Several
processes have been shown already to be employed in arriving at such universals. Scientific Induction
is that where the causal relation is established without doubt between two phenomena. The processes
used are enumeration, observation, analogy, and explanation. In every one of these, it is possible to
have wrong applications. We shall deal with these one by one.
(i)
Based on enumeration: we have two fallacies. (1) Perfect induction, (2) Simple enumeration.
1.
Perfect Induction: Sometimes we infer a conclusion by the method of complete
enumeration. This is known as ‘perfect induction’. For example, after carefully going
through the list of members, I infer that they are all Hindu. This way if arriving at
the conclusion is not satisfactory. The conclusion which is reached through ‘perfect
induction’ is not her result of generalization. There is no inductive leap.
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Simple Enumeration : Our generalizations are very often based on incomplete
enumeration or simple enumeration. We count some instances and make a general
statement which is true, not only of the observed cases but also of the unobserved
ones. For example, after seeing several crows which are black, we generalize ‘all crows
are black’. This generalization is not well-established. There is no analysis here to show
why crows must be black. It can easily be disproved by one contradictory instance.
Hence the conclusion cannot be accepted as certain.
(ii) Errors of Observation : Observation is the process where we count instances and examine
them to see if they can support a theory or build up a theory. While doing this, it is quite possible
to omit to notice instances which would contradict our hypoteses. We have a tendency to
consider only those facts which would support our theory and neglect those which would go
against it. This error in observation is known as non-observation. Those who believe that
number thirteen is not an auspicious number will always give instances of cases where the
number was associated with failure or disaster. But, it will be noticed that they will purposely
omit to mention cases where. Although the number thirteen was present, no disaster has
occurred. Such observation is known as non-observation.
Sometimes, we also misinterpret facts so as to suit the theory which we want to prove. Such
wrong observation is known as mal-observation. A person who is always afraid of snakes will
see a snake in anything that has got that shape. Such misinterpretation of facts is a fallacy of
observation.
(iii) Fallacies of Analogy : Whenever words are wrongly used in metaphors, we have fallacies
of analogy. By using analogy we arrive at conclusions about facts which are similar to a
large extent. For example, the city is compared to the heart and the country is compared to
the body. Then it is said that, since the heart is diseased, the body also becomes bad, so
also when the city is bad, the country is also bad. Here the error in reasoning is due to the
metaphorical use of the words ‘heart’ and ‘body’. If we devote some thought to it, we will know
the difference between a living body and a country. A second form of unsound analogy is in
not distinguishing between essential and non-essential properties. Sound analogy is always
based on a comparison of essential points. For example, ‘A child has come to know that,
when the dog is pleased, he wags his tail. On this, the child argues that, when the cat wags
its tail, it must be pleased. ‘The child’s argument here is a case of analogical reasoning. He
observes a resemblance between the dog and the cat as regards wagging of the tail. He
knows that the dog wags when he is pleased and therefore concludes that the cat also wags
because it is pleased. But the resemblance is not an essential one. Hence the analogy is
unsound.
2.

(iv) Fallacies of Explanation : There are two important fallacies of explanation:
(a)

The fallacy of non-observation may also be said to be a fallacy off explanation known
as hasty generalization. Sufficient number of instances are not observed. Negative
instances are omitted from the enumeration and a generalization is arrived at. Such a
generalization, as it does not cover all instances, is known as hasty generalization or
illicit generalization.

(b)

A second error of explanation is in mistaking as cause and effect what merely follow
each other. This fallacy is known as post hoc ergo propter hoc or the fallacy of false
cause. One form of it we have already discussed as a non- sequitur. To argue that ‘A is
because of C since it is after C’ is fallacious. For example to say that since night follows
day, day is the cause of night, is an absurd argument which commits the fallacy of post
hoc propter hoc.
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Conclusion
We have come to the close of our study of the fundamentals of logic. The nature of thought, the
principle that govern its processes, the mistakes in reasoning that we most commonly make when we
stray away from the path of truth-these and other related topics have been discussed. Thinking is what
each one of us is intimately concerned with. Even without our knowledge we employ logical principles
in our daily conversation and arguments. The science of logic appears difficult and strange at first. But
when once its principles are understood, we realize that we have been using them, however imperfectly,
in our commonest thoughts and expression.

ESSAY
SUSTAINABLE DEVELOPMENT
The affluence of developed countries of the world and the desperate poverty of under-developed
countries is injurious to the life support system on our planet.Human life in developed countries of the
world requires large amounts of energy and material inputs while a ceaseless stream of wastes is
generated which damages the environment and results in rapid depletion of resources of our planet.
Life in under-developed countries strives to survive on a meager share, clamouring for the basic
necessities and in ignorance or desperation often damages the very resource base on which rests the
entire life support system of this planet.We have to build a sustainable world - a world which should
last forever. There should be a fair sharing of global resources among the living beings of the world.
Everyone in this world should get at least the basic amenities of everyday life - food, clothing, drinking
water, shelter etc. in such a way that there could be no damage to other life-forms and the environment.
Man should learn to live in harmony with nature.
The resources of this world, if properly managed, distributed and uti-lized economically, are
sufficient for all living beings-as the biosphere stands today. In future, how-ever, we may require sharp
decline in growth rate of human population, which we are capable of bringing about with a little more
efforts (Khoshoo, 1990).
To build up a sustainable world, a world of permanence in which all living beings live in perfect
harmony with each other and with the environment we shall have to adopt certain basic practices which
can be enumerated as under:
1.

Protecting and augmenting regenerability of the life support system on this
planet which can be achieved by :(a) Rationalized husbanding of all renewable resources.
(b) Conserving all non-renewable resources and prolonging their life by recycling and
reuse. (c) Avoiding wasteful use of natural resources.

2.

Fair sharing of resources, means and products of development between and within the
nations of the world. This should lead to a significant reduction in disparity in resource use,
in its economy and shall curtail the associated environmental damage all the world over.

3.

Educating people regarding the concealed economic and environmental costs of overconsumption of resources with particular reference to its impact on developing countries
of the world.

4.

Adopting willingly sustainability as a way of life by encouraging frugality (to be content with
less) and fraternity (sharing things with others in a fair way).

5.

Meeting all the genuine social needs and legitimate aspirations of people by blending
economic development with environmental imperatives to remove poverty.
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Today the environment is no longer a concern about a locality or wild-life or deforestation or
pollution; it is crisis about the developmental pattern which we have followed so far. It is a global issue
which forces us to think as to where we are going? What shall happen if we do not stop, re-consider
and make necessary modifications in our means, methods and objectives. It is high time that we should
rethink and take proper steps to build up a world of permanence - a sustainable society which lasts
forever.

CORRUPTION IN INDIA

Now-a-days corruption can be seen everywhere. It is like cancer in public life, which has not become
so rampant and perpetuated overnight, but in course of time. A country where leaders like Mahatma
Gandhi, Sardar Patel, Lai Bahadur Shastri and Kamraj have taken birth and led a value-based is now
facing the problem of corruption.
When we talk of corruption in public life, it covers corruption in politics, state governments, central
governments, “business, industry and so on. Public dealing counters in most all government offices are
the places where corruption most evident. If anybody does not pay for the work it is sure work won’t be
done.
People have grown insatiable appetite for money in them and they can go to any extent to get
money. Undoubtedly they talk of morality and the importance of value-based life but that is for outer
show. Their inner voice is something else. It is always crying for money. It has been seen the officers
who are deputed to look into the matters of corruption turn out to be corrupt. Our leaders too are not less
corrupt. Thus the network of corruption goes on as usual and remains undeterred.
Corruption is seen even in the recruitment department where appointments are ensured through
reliable middle agencies. Nexus between politicians and bureaucrats works in a very sophisticated
manner. Nexus does also exist between criminals and police. Everybody knows that criminals have
no morals, hence nothing good can we expect from them. But police are supposed to be the symbol of
law and order and discipline. Even they are indulged in corruption. This is more so because they enjoy
unlimited powers and there is no action against them even on complaints and sufficient proof of abuse
of office atrocities and high handedness.
Corruption can be need-based or greed-based. Better governance can at least help to check needbased corruption. Better governance can check greed based corruption also because punishment for
the corrupt will be very effective and prompt in a better-governed country. The steps should be taken to
correct the situation overall. Declarations of property and assets of the government employees are made
compulsory and routine and surprise inspections and raids be conducted at certain intervals.
Though it seerris very difficult to control corruption but it is not impossible. It is not only the
responsibility of the government but ours too. We can eliminate corruption if there will be joint effort.
We must have some high principles to follow so that we may be models for the coming generation. Let
us take a view to create an atmosphere free from corruption. That will be our highest achievement as
human beings.

“JUSTICE MUST REACH THE POOR”
Justice is a concept of moral rightness based on law, rationality, ethics, rationality, natural law,
equity or religion. It is also the act of being fair and just. The question is how many are following the
path of justice. We live in a materialistic world, where ethics, laws and order etc. are less cared about.
Everything can be purchased with money even love and respect. People are generally measure others
on the scale of richness, the more rich a person is the more will be his love and respect in the society
and vice-versa.
“”In a country well governed, poverty is something to be ashamed of. In a country badly governed,
wealth is something to be ashamed of”- Confucius.
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People with lack of money suffers everywhere, they not only struggle for their survival but also find
it hard to earn respect in the society. Being poor is a curse, people with no money end up doing low paid
jobs with no bright future. We can see examples of many domestic works who works hard day and night
in the same household throughout their life.
Money can buy anything such as joy, freedom, respect and even justice. The culture of bribe is
prevalent everywhere, if you have money in your pocket you can get any work done. High officials are
bribed in cash or kind, which makes rich becoming richer and poor becoming poorer.
The idea of honesty and hard-work can hardly make a person rich. How can a poor even dream
of changing his financial status. More than half of his day is wasted in doing lower level and low paid
jobs. Next even if he tries to find new work or start a business he has no capital or money to bribe higher
officials.
There is need to change the system of bribe and unjust. Justice must reach the poor. Everyone
has equal rights for justice, but the problem is many times poor are uneducated are unaware about the
injustice happening with them. They work on lower wages and feel grateful to their masters, unaware of
the fact that their masters are the one exploiting them.
Imagine a country where all citizens are aware of their rights, and work only at those places where
they are paid fairly. No one will be able to mold law and order for their selfish interest and have to pay
fairly and treat their workers fairly in order to get the work done.Heaven will fall on earth if every citizen
no matter rich or poor follow rules and regulation of the country and treat others with love and respect.
Justice can only take place if we can increase the dignity of labour and get rid of the unethical practices
like bribe.
We are the one responsible for our world. Change from us can ultimately change our society for
better. Pay fairly to your workers at home and office, treat them with respect. It is only because of their
hard work we lead a peaceful life. Educate them about their rights. Even encourage your kids to treat
them nicely.

‘EDUCATION FOR ALL’
The World Bank has envisaged a programme to aid the ‘Education for All’ movement in India.
Large sums of money are being made available and offices, better equipped and much better furnished
have been established in almost all the states. U. R has received its due share and so must have other
States too. But it is not money alone that makes the mare go. How if the mare, at the start of the race,
gallops fast but then stumbles and falls and is lamed and there remains no will in it to go any further?
There has ever been so much of talking about universalization of education at least at the primary
level. Great thoughts have been quoted; great schemes have been formulated; a number of commissions
have been commissioned to make their recommendations regarding education; a lot of experimentation
has continued to be conducted particularly in the field of education during these sixty years of the country’s
independence, but the results achieved are far from satisfactory.
Ever since 1951, India has been making an all-out effort to universalize primary education. In this
direction and to fulfill this ambitious plan, steps have planned — Educational facilities within easy walking
distance of the child, encouraging parents towards a compulsory enrolment of children in the schools,
taking due note of the drop-outs among children and to avoid such a situation in the best possible way
and improving the quality of education at the primary level and making it more attractive in order to allure
the child to come to the school.
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The greatest problem on all fronts has always been felt in the rural area and particularly in the matter
of the girl child there. The number of primary schools was estimated to have been in 1950-51, 209671,
to when it was estimated to have been increased in 1984-85 to 6, 03,741. This records an increase of
about 150 per cent. The effort of making the school facilities available within a walking distance has also
borne fruit and nearly 90 per cent of children are to walk from 1 km to at the most 3 kms.
The enrollment in the primary classes — I to V also increased to 77,039 million in 1982-83 from
19.153 million in 1950-51 while the latest figures have shown a still greater increase. But the whole
scheme seems to flounder at the level of the Union Territories and at the level of the Scheduled castes
and the Scheduled tribes. The position particularly in the matter of girls among the scheduled castes and
scheduled tribes is still worse.
Children of such groups do not get enrolled inspire of all efforts and all incentives. The girl child is
considered necessarily as a handmaid to the mother in the household chores and in looking after the
younger siblings. In some parts of the country, the girl is not sent to a co-educational school due to social
inhibitions. On this accounts girls even if they join in the earlier age group drop out as soon as they grow
a little older. Under the World Bank ‘Education for All’ project even educational kits have been distributed
free of costs; education, otherwise, is of course free but the results still are not that encouraging.
The problem of dropouts is a very major problem. The child as he grows above the age of 8 years
or 10 years is treated in the rural families as one to be an earning supplement, hence education for him
and for the family seems to be an undue luxury. The state of dropouts thus goes up to 60%. In order
to meet this situation part-time short duration classes, especially for girls have been evolved as an
alternative to the formal system of education. The major thrust of this non-formal education programme
has been undertaken in the States like Andhra Pradesh, Assam, Bihar, Madhya Pradesh, Jammu and
Kashmir, Orissa, Uttar Pradesh and West Bengal.
Every type of effort has been made, from inducing and attracting children to schools through
entertaining shows, to rewarding staff at the Panchayat level for showing encouraging results in the
enrollment of children and for carrying out non-formal education programmes. Even free textbooks and
stationery, free dresses to girls, midday meals and such other allurements have been given in order to
successfully implement this education for all programmes.
But there are, among other problems, two major problems hindering this programme. The one is
non-availability of women teachers in the far-flung interior areas of the country. Women teachers would
attract girls more to schools and also give a sense of security and confidence to the parents. The second
major drawback is the lack of commitment on the part of teachers. The male teachers try their level best
to get themselves attached or posted to a school in the closest vicinity of their home villages.
Having got this done, they remain on roll of the school while they are attending more to their own
farming or home. Absence from the school is difficult to be checked due to the lack of the supervisory
staff and due to the inaccessibility of certain areas and regions. Where the teacher lacks the sense of
commitment he or she can hardly inspire students to feel that sense. Their absence from the schools
gives leisure and license to children to indulge in playfulness or run back to their homes.
It is only one State — Kerala — which has shown the best results as far as the universalization of
elementary education is concerned. It is a small State as far as the size is concerned and the general
population has awareness towards education. That is the reason that the State has successfully
implemented the programme of education for all. Otherwise, inspire of all efforts and all good ‘intentions,
the programme of education for all has not caught up in the country and this still, after sixty years of
“dependence remains a distant dream.
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CHILD LABOUR
Child labour in my view is a spiritual disease, in fact an epidemic that is caused and even
spread because of the lack of compassion. All the activities, those of which can degrade the future and
motivational levels of children to a considerable extent come under the menace of child labour and it
needs to be curbed at an exponential rate to transform our developing nation in to a superpower.It has
been a major hurdle for our country since the time of independence and the inefficient methodologies
adopted for the past several decades resulted in an impotent workforce needed to build the nation in the
new century.
Child labour usually means work that is done by children under the age of 15, which restricts or
damages their physical, emotional, intellectual, social, or spiritual growth as children. There are many
reasons for the existence of child labour in our country. Majority of child labour hail from the rural, tribal
and slum areas of our country and are forced in to labourage because of poverty and worst economic
conditions of their families and by failure to realise the importance of education by their parents. Also
child labour is encouraged by some vested interests in order to get cheap labour.
Child Labour is the mother of many ailments such as poverty, illiteracy, inequalities and poor
workforce. For the elimination of poverty in our country, education is the primary weapon which can only
be promoted by rooting out child labour. We have to realise that child labour and poverty are inevitably
bound together and if we continue to use the labour of children as the treatment for the social disease of
poverty, we will have both poverty and child labour to the end of time.
On the humanitarian side, it is an utter injustice that the education and future of a child depends on
the economic condition of the family he is born in to rather than his own vices and virtues. Children do
not constitute anyone’s property: they are neither the property of their parents nor even of society. They
belong only to their own future freedom. It is time for parents to realise that education for children is not
only their right, but a passport to a better future - for their families and for the country.
The problems of child labour if listed can fill in terabytes of memory, for everything is a problem
in the country with the existence of technology and illiteracy (fruit of child labour) side on side. Child
labour in our country has two faces - One face is the with regard to the children who were labouraged
in the fields of rural, tribal and slum areas and the other face is regarding children who were undergoing
labourage in the name of education in schools and colleges. These two need to be tackled at an alarming
rate for providing assured results for our future generations.
According to the statistics only around 64% [optimistic view] of child population are enrolled in
schools in our country. Many of them are being forced into work from a very early age of 8 years to
support their families. The result of decades of child labour is clearly visible at present in the form of
poor economy that resulted because of poor agricultural economy, backbone of our nation. Child labour
infact creates a vacuum, for the cyclone of destruction to sweep the whole nation. It is not “a problem”
but rather “the problem” as it can give rise to many more inequality disturbances. Any major problem in
our country is intertwined with child labour and all steps for tackling those problems can go futile unless
this menace is curbed off to the most possible extent.
The emergence of black markets for basic commodities is also a branch of child labour as the
illiterate farmers are taken advantage of by the middle men whose pose themselves as the mediators
between rural and urban areas. The illiteracy of farmers is not only a bane for them but also for the urban
people who buy basic commodities at the whim of these middle men. The tree of child labour is turning
our farmers into poor peasants and then into daily workers as they enter into slavery norms of stringent
money lenders who advantage their backwardness to their own greed. The low agricultural productivity
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in our country is also a fruit of child labour. The traditional agricultural practices used in our country
are extinct in other countries with the development of technology and the methods of high yielding and
harvesting.
Despite ours being an agricultural country unfortunately the technical advancement is on the
negative side. The basic cause for this trend is the lack of skills for farmers to bring in on the innovation
into farming practices and their inability to bring in-smart-work in place of hard work. For example,
majority of farmers in our country plough their fields with the help of oxen which is very much time
taking, while the technology arrived where a plough machine can be installed on motor bikes which can
plough 10 acres of land in just a couple of hours compared to the week work in the former case at a very
affordable cost.
The advent of child labour also prevents the coming generation from actively participating in the
politics or other services that can directly constitute the growth of our nation. Because of prevalence of
child labour over the past few decades, the number of persons in various competitive exams such as
UPSC or IIT-JEE from rural areas is very less. The development of the country can be exponential when
the farmers participate in its process directly rather than indirectly.
Moreover, child labour curbs off the confidence and motivational levels of our young children which
can cost a fortune for our nation. For country to reach in par with world super powers the morals and
attitude of the people must be very high and competent in various fields. The leaders arise only when
child grows in an environment of knowledge and morals. The child labour prevents a set of generation to
analyses the problems with the modern developments. The day when fellow citizens of our villages can
understand the basic terms such as economy, GDP, inflation, etc. - that day my country, our country is
transformed into a super power. This is possible only we can devour the menace of child labour from its
roots.

LIST OF LEGAL MAXIMS
1.

Actus non-facit reum nisi mens sit rea.
(The act itself does not constitute guilt unless done with a guilty intent)

2.

Actio personalis moritur cum persona
(A personal right of action dies with the person)

3.

Audi Alterm partem
(No man should be condemned unheard)

4.

Communis error facit jus
(Common error sometimes passes current as law)

5.

Delegatus non potest delegare
(A delegate cannot further delegate)

6.

Ex nudo pacto non oritur actio
(No cause of action arises from a bare promise)
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7.

Ex turpi causa non oritur actio
(An action does not arise from a base cause)

8.

In pari delicto potier est conditio defendantis
(Where the parties are equally at guilt, the party in possession is better placed)

9.

Falsus in uno falsus in omnibus
(False in one particular is false in general)

10.

Generalia specialibus non derogant
(General things donot derrogate from special things)

11.

Ignorantia facti excusat, ignorantia juris non excusat
(Ignorance of fact excuses, ignorance of law does not excuse)

12.

In jure non remota causa, sed proxima spectator
(In law, the immediate, not the remote cause of any event is regarded)

13.

Omnia presum utur Contra Spolitorem
(All things are presumed against a wrong doer)

14.

Qui facit per alium facit per se
(He who does an act through another is deemed in law to do it himself)

15.

Respondeat superior
(Let the Principal be held responsible)

16.

Res ipsa loquitur
(The thing itself speaks)

17.

Sic utere tuo ut alienum non laedas
(Enjoy your property in such a manner as not to injure that of another person)

18.

Ubi jus ibi remedium
(Every right has a remedy)

19.

Volenti non fit injuria
(No cause of action arises for damage suffered by consent)
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20.

Cessante ratione legis cessat lex ipsa.
(If the reason of Law ceases, the law itself will cease)

21.

Salus populi Suprema lex
(Regard for the public is the highest law)

22.

Novus actus interveniens
(A new act intervening)

23.

Rex non potest peccare
(The king can do no wrong)

24.

Vigilantibus non dormientibus, jura subvenient
(The law gives help to those who are watchful and not to those who sleep)

25.

Ut res magis valeat quam pereat
(It is better for a thing to have effect than to be made void)

************
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1. POLITICAL THOUGHT
(INDIAN AND WESTERN)

WESTERN POLITICAL THOUGHTS
CHAPTER-1
Nature of political thoughts:
Political thoughts are nothing but a history of political ideas given by various political philosophers
over years. They describes about the origin, structure, operations and purpose of various institutions of
the State and Government. Political thoughts are a part of politics, and so Sabine says that “no such
thing as a disinterested political theory”. Political thoughts can also shape future events.
1.
Political thoughts are broadest and consist of inclusive terms.
2.
It includes all kinds of statements, theories, evaluations and prescriptions on politics.
3.
A political thought deals with the study of the development of concepts such as natural law,
democracy, nationalism, socialism, sovereignty and so on.
4.
Political thoughts proceed from particular to universal explanations. Eg. The immediate
occasion for Hobbes philosophy was the civil war in England which ends in universal
problem of, How to reconcile authority with liberty?
5.
Importance of value: Political thoughts include relations between what is and what ought
to be in Politics? Therefore a political thinker describes and analyses a particular situation
as a scientist, generalizes as a theorist, fixes values as a philosopher and then goes on to
prescribe goals as an ideologist.
6.
Hobbes, Plato, Nettle ship, Collingwood, Sabine etc... were the philosophers who
investigated into the matters of political thoughts and its natures.
7.
In political thoughts approximation can be reached by Collection of facts and Evaluation.
8.
Every political thought must aim at building a model or a new system. (i.e.) giving some
logical arrangements to ideas by perpetual re-establishment of coherence.
Conclusion:
From the above points we can come to a conclusion that a political thought are really broadest
and of inclusive terms and nature and it includes all kind of evaluations, theories and prescriptions on the
politics. It is both science and philosophy. It tries to analyze political phenomenon on the basis of facts
collected, and then attaches values to give it a direction.

POLITICAL THOUGHT AND POLITICAL PHILOSOPHY
The word Philosophy has been derived from the Greek word ‘Sophia’ which means in English ‘love
of wisdom’. It refers to search for truth. Philosophy thus refers to study of truths. It is a study based on
knowledge.
1.
Political philosophy is a part of political thought because it is more rational and conscious
pursuit of truth to understand political phenomena.
2.
But to keep in mind that all political thought is not political philosophy.
3.
Leo Strauss says that political philosophy as “the attempt truly to know both the nature of
political things and the right or good political order”.
4.
Political philosophy also deals with problems such as political obligation, equality, liberty,
rights and duties as described in political thoughts.
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5.
6.

7.
8.

Political philosophy includes moral values and assumptions. Moral values cannot be put to
scientific tests; it is because they are based on emotions and attitudes.
Political philosophy is of two kinds. They are:
a.
Traditional political philosophy and
b.
Modern political philosophy. Later the second kind undergoes a great change due to
the impact of positivism.
Philosophers like Plato and Aristotle throw a good deal of light on the political philosophy to
understand the historical background of certain institutions and so it is not logical to ignore
history.
Reason for the decline of political philosophy given by Easton:
a.
Historicism
b.
Moral Relativism
c.
Confusion between science and theory
d.
Hyper factualism

Conclusion:
Aristotle holds that Political philosophy tries to explain,” not something but everything in the
universe”, the macrocosms and the microcosms, like how political thoughts tries to examine not only
what is but what ought to be done or to be approved, in the universe. Therefore political philosophy in this
way function, which the science of politics cannot perform. It also makes ethical evaluation of institutions
to guide future evolution of political goals.

HISTORY OF WESTERN POLITICAL THOUGHTS:

The origin of natural laws is to be traced from the ancient Greeks. They believed that the universe is
governed by certain laws. These laws dictate certain principles of human conduct. These fixed principles
constituted the law of nature or natural law. The ancient Greeks distinguished between the positive law
and natural law. The positive law was the creation of human beings while the natural law was based on
the very nature of things. Therefore these laws were called as western political thoughts as their origin
is from Greek
1.
Natural Rights
2.
Liberalism
3.
Socialism and
4.
Idealism.
These were the topics under western political thoughts.
Natural Rights:
a.
Natural rights shine before the existence of the society.
b.
Natural rights are independent of the society and they are inherent in the individual.
c.
And so Laski holds that “natural rights are prior to state”.
d.
Bentham says that’ Natural’ is vague, meaningless and misleading but Burke described
Natural rights as abstract, absolute and revolutionary.
e.
The doctrine of natural rights is a modern one. The Greeks insisted more on duties than on
the rights of the individual
f.
Natural rights do not depend upon state-recognition for their validity.
g.
Development: It played an important role in the political activity of earlier times. Later in
the 17 and 18th centuries, the theory of natural rights received its best support from many
contractualists.
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h.

American declaration of independence-1776, French declaration of the rights of man1789, and Universal declaration of human rights and Fundamental freedins- 1948 were
inspired by the spirit of Natural rights.
At last the doctrine was rejected by modern political science.

i.
Liberalism:
a.
It is derived from the Latin word ‘liber which means freedom.
b.
Liberalism means freedom from the authority of government.
c.
The word liberation came into use around 1839 when Whig party in Great Britain 		
came to be known as the liberal party.
d.
Principles: It puts faith in human, opposes traditionalism, stands for secularism, equality
before law, and protects natural rights.
e.
Civil liberty, Fiscal liberty, personal liberty, social liberty, Economic liberty Domestic liberty,
National liberty, International liberty and Political liberty were the essence of liberalism.
f.
Classical liberalism and modern liberalism were the two kinds of liberalism.
g.
Liberalism is democratic in nature, humanitarian in outlook and rational in approach.
Socialism:
a.
The word socialism means common ownership and use of all the vital instruments of
production. It wants to establish social equality by eliminating in equalities.
b.
Features: More emphasis on society.
c.
Elimination of capitalism.
d.
Elimination of competition.
e.
Elimination of private property.
f.
Social control of means of production and distribution and
g.
Establishment of equality.
h.
Evolutionary socialism and Revolutionary socialism were the two kinds of socialism.
i.
Fabian socialism and Guild Socialism were examples of the first kind.
j.
Syndicalism and Marxism were examples of the second kind.
k.
Socialism and communism are different from each other. Socialism will come between
capitalisms and communism.
Idealism:
a.
The origin of idealism is to be traced from the writings of Plato and Aristotle.
b.
The idealist theory of state is also called as Meta physical theory of state and the state is
a divine Idea.
c.
State is omnipotent and absolute.
d.
It is powerful and supreme.
e.
It is indivisible, inalienable, unlimited and illimitable. It is above all citizens and subjects.
f.
International law cannot bind the will of the state because its own welfare is its highest law.
g.
State is neither immoral, nor unmoral. But it is immoral since it is above morality. In fact, it
is the creator of morality and state never does wrong and unjust.

HISTORY OF INDIAN POLITICAL THOUGHT:
In ancient India, state was regarded as a sacred political institution. It occupied a pivotal position
in the Hindu society. Raja dharma, Dandaniti, Nitisastra and Arthasastra are the vital sources of Hindu
political thought.
1.
Raja dharma deals with the duties of a king.
2.
Dandaniti is more or less a code of punishment.
5

POLITICAL THOUGHT

3.
4.
5.
6.
7.
8.
9.
10.
11.
12.

Nitisastra explains the things permitted and prohibited for a king.
Arthasastra analyses the state craft.
Divine origin theory, social contract theory and force theory were the combination of Hindu
state.
In early people were peaceful in the Hindu society but gradually they became greedy
and violent. So god appointed a king named ‘Ayonisambhave’ with a code of conduct to
maintain law and order
In ancient times Rajasurya yaga and Aswmedha yaga were instrumental in creating and
expanding Hindu state.
Stages passed by the Hindu state before the emergence of the Modern Democratic
Republic are as follows:
Tribal state, Monarchy, Oligarchy, City-state and Confederate states.
Kurupanchalals and lichahnavis are good examples of confederate states Monarchy was
more popular than oligarchy, city states and republics in ancient India.
The 7 essential elements of the state were the king, the ministry, the territory, the
resources, the forts, the military and the allies.
The Hindu state was basically a welfare state.

Conclusion:
The aim of Hindu state was to protect and promote the four important functions, viz., D h a r m a ,
Ardha, Karma and Moksha. The king was the custodian of the state and Government. He was the
sovereign. Law was the command of the sovereign. He was the supreme authority in all matters.

IMPORTANCE OF THE STUDY OF POLITICAL THOUGHTS:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.

Political thought helps to reflect on the distribution of material goods and power among the
individuals and classed in the state.
They analyses the problem of liberty, authority, political obligation, revolution and political
change.
Political ideas were used to give advice to a prince, to promote one’s own fascination, to
promote class interest.
It also used to reconstruct a society on a rational principle or even an ideal.
Political thoughts were also used to shape and mould politics.
Political thoughts were used to describe the origin, structure, operation and purpose of the
various institutions of state and government.
It can also shape future events.
It helps to find exact relationship between individual and the society.
It helps to analyze political phenomenon on the basis of facts collected.
Political philosophy tries us to understand that, what the universe ought to be.
It makes ethical evaluation of institutions to guide future evolution of political goals.
A political thought in the view of ideologies influences our actions and attitudes.
Political thoughts are used in making political science a discipline.

Conclusion:
A political thought in this way serves a function, which the science of politics cannot perform.
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CHAPTER - 2
Main currents of Plato in Ancient western political thoughts:
Greek thinkers particularly Plato and Aristotle have made unique contribution to political thought.
Plato was the first Greek writer to have written systematic treatises and a set ideals and principles
constituting an ideal state. He was born about 427BC at Athens. Plato was influenced by Socrates.
The entire philosophy of Plato revolves round the Socratic doctrine: “Virtue is Knowledge”. Plato used
Deductive method at certain points. His works includes apology, Crito, Phaedo, the laws and the
Statesman.
1.
THEORY OF JUSTICE:
According to Plato the term justice means morality.
Human Soul Social Organism
Reason		
Ruling Class
Courage
Soldiers
Appetite		
Producers
2.
IDEALSTATE:
According to Plato Republic is the construction of ideal state.
						
							IDEAL STATE
			
			
				Theory of Education				Theory of Justice
			
			

Classification of Society				

Communism

Functional 		Principal of 			Property		Family
Specialisation		
Interference

3.
4.

5.

VARIOUS THEORIES OF JUSTICE:
Traditional Theory of Cephalus, Radical Theory of Thrasymachus and Pragmatic Theory of Glaucon.
SIGNIFICANCE OF PLATO’S THEORY OF JUSTICE:
(1) His conception of justice was against individualism
(2) Plato’s justice is Universal in character.
(3) His justice can bring organic unity in social life.
(4) It also can make a revolt against political selfishness and it also gave birth to organic
theory of state.
CRITICISM OF PLATO’S THEORY OF JUSTICE:
(Reasons) It is moral and not legal. It is too Subjective and hence no justice. It is a system of
duties and not of rights. His justice is based on “one man, one work” principle. There was no any
constitutional safeguard on unlimited power. It gives monopoly of power to the king.
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6.

FEATURES:
It was a state controlled one, it was a state regulated one, equality of men and women and it was
both intellectual and physical.
7.
SCHEMES OF EDUCATION:
Elementary and Higher Education.
8.
DEFECTS IN EDUCATION SCHEMES:
No vocational and technical education, it was unjust and too arbitrary and it condemns the guardians
to a life of military monasticism.
9.
Theory of communism was criticized due to Plato’s rule of Moral aristocracy which results in
dictatorship.
10. FEATURES OF SUB-IDEAL STATE:
Supremacy of law, Geographical nature of state, Population, Economics and Property, Institution
of family, Political institution of state and Religion.
11. Conclusion:
Plato adhere to “on man, one work” principle, and to him justice was a principle of social service by
which each individual rendered service to the life of society according to his own capacity and so
his creation Republic was known as “a treatise concerning justice”.

MAIN CURRENTS OF ARISTOTLE IN
ANCIENT WESTERN POLITICAL THOUGHTS:
Aristotle’s period was about 384 BC. His works were the collection of various constitutional
principles. His treaties on philosophy contain the Aristotelian repudiation of the Platonic doctrine of preexistent.

1.

THEORY OF ORIGIN OF STATE:

This theory is a unique contribution of political thought. According to him” state is natural to man”.
He regarded the city-state as the highest unit of political organization. The nature of man is political and
is fully seen and realized in the development of the state.

2.

NATURE OF STATE:

He considers state as a wider self. His contention is on, that there is no distinction between individual
and state. He believes that state is a product of reason.

3.

END OF THE STATE:
According to Aristotle, The State, does not exist merely to satisfy the material requisites of its
citizens but it comes to an end, when it exist for good life.
4.
CLASSIFICATION OF GOVERNMENT:
His classification of government is both Qualitative and Quantitative. Aristotle idea on this may be
tabulated as:
Number
Pure		Degenerated
One		
Monarchy
Tyranny
Few		
Aristocracy
Oligarchies
Much		
Polity		Democracy
According to Aristotle the above classification reveals that polity is the best form of government and
democracy regarded as the worst one.
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5.

ARISTOTLE THEORY OF JUSTICE:
He regarded justice as a complex virtue and it does not depend upon fictionalization. A justice and
law-abiding citizen, is one and the same and therefore justice is a great moral virtue. Particular justice,
Distributive justice, Corrective justice were the three types.
6.
ARISTOTLE THEORY OF EDUCATION:
According to him man is a harmonious combination of both good and evil and so education should
provide training in the art of citizenship.
7.
FEATURES OF IDEAL STATE OF ARISTOTLE:
Production, Territory, Location, Character of the citizens, Parts of state is the features.
8.
THEORY OF REVOLUTION:
According to him, when the following four changes had happened in the existing government, then
revolution is said to taken place. They are:
1.
When changes affect the constitution itself,
2.
Influences men to take government in his own hand,
3.
Produces difference of degree,
4.
May be against a portion of the constitution only.
9.
THEORY OF SLAVERY:
Aristotle strongly justifies the institution of slavery. He supports slavery on grounds of expediency
of naturalness. By slavery he mentioned the domestic service. The slaves will enable master to devote
himself to the higher things of life.
10. CONCEPTION OF LAW AND CITIZENSHIP:
“Law is a dispassionate reason” Law is sovereign because there is no superior power supreme
over it and a citizen is both a legislator and a judge taking part in all functions and a citizen must enjoy
his citizenship.
CHAPTER-3
MAIN CURRENT OF MEDIEVAL WESTERN POLITICAL THOUGHT INCLUDES NATURAL LAW,
NATURAL RIGHTS, LIBERALISM, SOCIALISM, AND MARXISM
NATURAL LAW:
1.
Natural law is higher than positive law. Natural law is created by god in nature. It is based
on right, reason, justice, morality, and universality.
2.

The wisdom of philosopher king is untrammeled by law, custom and stupidity.

3.

Aristotle applied reason to distinguish the real from unreal and fact from faith

4.

Cicero explained that natural law is a universal law of nature binding all men and all nations.

5.

Jean Bodin declared that “sovereign is bound by the law of God and law of nature”

6.

Thomas Hobbes declared that natural law prevailed in the state of nature.

7.

David Hume’s imperial method, positivism and historicism account for the decline of natural
law.

8.

Efforts initiated to reconciling between natural law and positive law.

9.

The courts are sometimes authorized to decide cases according to the principles of natural
law whereas positive law had no provisions.

10.

International law is based on law of nature.
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Conclusion:
Law of nature is historically not true. Also, natural law is no law since its violation is not punishable
by any political authority. Natural law confuses law as it is with law as it should be. However, natural law
contributed significantly for the development of positive law.
NATURAL RIGHTS:
1.
Natural rights are closely related to natural law.
2.
Laski holds that natural rights are prior to the state.
3.
Cicero advocated the rights of equality and universal brother hood as natural rights.
4.
Natural rights are abstract, absolute, and revolutionary said by Burke.
5.
Natural rights do not depend upon state recognition for their validity.
6.
Natural rights are derived from reason, but not from theology.
7.
DOCTIRINE OF NATURAL RIGHTS: were playing an important role in the political activity
of earlier times.
8.
MEDIEVAL PERIOD: In those periods, the law of nature was largely associated with the
law of god. During that period the concept of individual rights emerged clearly. These
natural rights protect the individuals and so it was approved by god also.
9.
MODERNPERIOD: In modern times, the doctrine of natural rights is gradually surviving
and sustaining from the criticism of positivists, that natural law is no ‘law’ at all since its
violation is not punishable by the state.
Conclusion:
Doctrine of natural rights has been rejected by modern political science. Right can exist only where
there is a sovereign authority
LIBERALISM:
1.
Liberalism is the theory of liberty. It means freedom from the authority of Government
2.
Number of writers had contributed much for this theory.
3.
Liberalism has been the outstanding doctrine of the west for nearly four centuries.
4.
Liberalism is ante-thesis of conservatism.
5.
Principles such as faith in human, stands for secularism, stands for free competition,
advocates for freedom of thoughts, equality of law and faith in human progress were
involved in liberalism.
6.
ESSSENCE OF LIBERALISM: Liberties such as civil, fiscal, Personal, social, economic,
domestic, national, international and political liberties form the essence of liberalism.
7.
John is rightly regarded as the father of individual liberalism. Adam, the founder of laissez
fair. Liberalism is closely associated with capitalism.
8.
Contemporary liberalism did not break the link between democracy and freedom.
Conclusion:
Liberalism is democratic in nature, humanitarian in outlook and “rational” in approach. It
can also recognize the ability of the individuals.
SOCIALISM:
1.
The word socialism was first used in the Poor Mans Gardian in 1833. Socialism means the
common ownership of the means of production to remove the injustices and evils of the
capitalist system.
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2.
3.
4.
5.
6.
7.

It wants to establish social equality by eliminating economic inequalities.
It produces wealth according to the needs of the society through economic planning.
FEATURES OF SOCIALISM: More emphasis on society, Elimination of capitalism,
Elimination of competition, Elimination of private property, social control of means of
production and distribution and Establishment of equality.
It brings about the sense of dignity among the working classes, and brings harmonious
integration.
DEMERITS: Divides society, limits freedom, Increases state function etc...
KINDS: Evolutionary and Revolutionary socialism. Fabian and Guild socialism are Eg : for
evolutionary socialism while syndicalism and Marxism are Eg for revolutionary socialism.

MARXISM:
1.
Marxism means the establishment of classless society by eliminating exploitation.
2.
THEORY OF CLASS STRUGGLE : It explains that struggle between the capitalists and
the worker is inevitable and continuous.
3.
LABOUR THEORY OF SURPLUS VALUE: It explains that, rights belong to the workers is
wrongly taken by the capitalists since surplus value is created by the workers.
4.
THEORY OF CONTRADICTIONS: It shows that decay and destruction of capitalism is
caused by its own contradictions.
5.
Marxism asserts that ultimately the state will wither away since in a classless society the
state has no function to perform.
Conclusion:
Socialism and communism are often used as synonymous terms. But they are different from each
other. Socialism will come between capitalism and communism. Thus society will have to pass through
a transitional stage. The socialist society is based on the principle “From each according to this ability, to
each according to his work”, But the communist society is based on the principle “From each according
to his ability, to each according to his needs”. Soviet Union’s is the best example of a socialist state.
CHAPTER-4

MODERN WESTERN POLITICAL THOUGHTS
by Herald J. Laski and Jeremy Bentham
Modern western political thoughts by Laski:
Herald Laski is one of the most leading figures of modern political thought. In all his thoughts
there is a visible tendency of gradual development. This tendency is also visible in his ideas about
the sovereignty of state. His ideas about sovereignty and state may be divided into 3 stages, i.e. from
1914to1925; from 1926to1930 and lastly from 1931 to 1935.
1.

2.

3.

NATURE OF STATE: State according to Laski is a reality. Every right is recognized
because every one is the citizen of the state. State has established itself as an organization
which governs the conduct of human beings living therein. The state also has an authority
through which it manifests its will, namely the government. Members of a government are
responsible for enforcing laws passed by the legally established authority of the state.
SOVEREIGNTY OF STATE FROM (1914-1925): Laski rejected the concept of legal
sovereignty as expounded by Austin as impossible. He attacked this concept on the
following grounds: They are: Impossible, Artificiality, immorality, Dangerous, Unhistorical.
FROM (1926-1930): Laski put forth a positive theory about the sovereignty of the state. He
wrote, “It would be of lasting benefit to political science if the whole concept of sovereignty
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4.

5.

6.
7.

8.

9.
10.

was surrendered”. He says that state was a key-stone of social equalities, that essential
for the development of the society. Thus Laski was more flexible than what he was prior to
1925.
FROM (1931-1935) : A shift came in Laski’s ideas after 1931. Now he began to feel that the
state was essential for social good though it was an agency which exploited many. During
this period Laski was very much influenced by the way in which Macdonald behaved in
England. For him now a revolution was essential to bring a fundamental change in the
character of state.
LIBERTY: Laski rejected the view that liberty consisted in absence of restraints. He defined
liberty as the positive and equal opportunity of self-realization. “Liberty was the absence
of restraints upon the existence of those social conditions which in the modern civilization
are necessary guarantees of individual’s happiness” was said by Laski in his ‘Liberty and
Modern State’ publication. Thus Laski has been gradually moving from negative to the
positive meaning of the term Liberty.
KINDS OF LIBERTY: Political liberty, Economic liberty, Private liberty.
LIBERTY AND EQUALITY: Equality means providing of equal opportunities for rising in
life. Vast economic inequalities could reasonably be great danger to political authority.
Too much economic disparity should be removed so that political institution could work
for collective welfare. Vast economic disparities are dangerous to successful working
of political institutions as well as individual freedom. According to Laski liberty must be
preceded by certain safeguards. Unless those safeguards were granted one could not
think of having proper liberty. The rights should flow from the constitution. They should not
be at the mercy of few people. There should be absence of privileges as far as possible.
RIGHTS: Rights were fundamental notion of each age. There was no any absolute ethics.
Rights help us in developing personality. Rights are the conditions of social rights. Each
right should have social utility. According to him there are no rights against society. It can
be claimed within the society.
KINDS OF RIGHTS: According to Laski there are three kinds of rights. They are: Individual
rights, Class rights, Rights of association.
CONDITIONS FOR RIGHTS: Consultative bodies, Decentralization.

		a)

Right to work, Right to wages,

		b)

Right to leisure, Right to education,

		c)

Right to be elected and to hold office.

11.

PROPERTY: Laski felt that the institution of private property was a mixed blessing; He
discussed about evils of property, property and reward, concluding remarks etc.

12.

LASKI: (Started Pluralist and ended Marxist)

13.

DIFFERENCE FROM MARX: Laski differs from Marx based on the following grounds.
They are:
		a)
Revolution,
		b)
Dictatorship of the proletariat,
		c)
Tribute to Democratic way of life,
		d)
Appreciation of Humanism,
		e)
Abolition of state,
		f)
Economic policy,
		g)
Nature of society Act..
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14.

CONTRIBUTION POLITICAL THOUGHT: He was praised by many political
philosophers. England and USA have produced no man of his talent after Montesquieu
and Tocqueville.

15. Views of Admires as follows:
		a)
Individualism,
		b)
Challenge to Austin theory of sovereignty,
		c)
Opposition to Capitalism,
		d)
Favour of Democracy,
		e)
Liberalism,
		f)
Reformative spirit,
		g)
Industrial principles,
		h)
Academician and
		i)
Statesman.
Conclusion:
Laski, on the other hand, succeeded with his factual and realistic approach to the political problems.

MODERN WESTERN POLITICAL THOUGHT
By Jeremy Bentham

Jeremy Bentham was an English thinker who coined the term utility and extensively used it in his
philosophy. He confessed that he picked up the term from K.Priestley. He was so much impressed when
he read the term ‘greatest happiness of the greatest number of people’ that be got an inner ecstasy.

1.

GROSS UTILITARIANISM:
a)
Hedonism,
b)
Utility,
c)
Utility as primary criteria,
d)
Calculus of utility,
e)
Four sanctions,
f)
Simple and Complex Pleasures,
g)
Hedonistic calculus.

2.

CRITICAL EVALUATION:
a)
Over Simplification Materialistic theory,
b)
Misunderstanding of Human Nature,
c)
Underestimation of Society,
d)
Inconsistent Theory,
e)
No measuring rod for pleasure,
f)
Impracticable Theory,
g)
Wrong system of studying political institutions,
h)
Unanimity on Pleasure,
i)
Ambiguous theory,
j)
Ignored Habits,
k)
Wrong psychology,
l)
Outdated Theory,
m) Stress on Quantity.
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3.

4.

5.

POLITICAL IMPLICATION ON UTILITARIANISM;
a)
Criteria o utility,
b)
Blow to social contract,
c)
Challenge to state supremacy,
d)
Individual freedom, Democracy,
e)
Re-examination of institutions,
f)
Political Reforms,
g)
Middle class social philosophy.
BENTHAM’S POLITICAL THOUGHT:
a)
Origin of political society,
b)
Natural law and rights,
c)
Sovereignty,
d)
Resistance of government authority,
e)
Proper form of government,
f)
Punishment,
g)
Publicity of law, Reform,
h)
Administration of justice,
i)
Private property,
j)
Education,
k)
Church.
ESTIMATES OF BENTHAM:
a)
As a moral philosopher,
b)
As a political philosopher,
c)
As a reformer,
d)
Practical thinker,
e)
As a legal reformer,
f)
Founder of utilitarianism,
g)
Fore-Runner of Marx,
h)
As educational reformer.

Conclusion:
Professor Dunning has rather rightly said, “Among the notable names of this group are these of
David Ricardo, James Mill, George Grote, John Austin and J.s. Mill, who in ethics, economics, historic
jurisprudence made a deep impression on the intellectual life of their time because the system s of all
these men and many others were clearly rooted in that of Bentham..
CHAPTER-5

SOURCES AND FEATURES OF ANCIENT INDIAN POLITICAL THOUGHTS:
Ancient Indian political thought is known as Raja Shasta, Raja dharma, Dandaneethi, Nitishastra,
etc. Saletore states that “the history of ancient Indian political thought is the story of great minds that
evolved political institutions and guided Hindu society for nearly three millennium. Ancient Indian political
thought can be conveniently traced in the background of the ancient customs, conventions and political
practices and institutions apart from philosophical traditions.
I.
PROMINENT SOURCES: The Vedas, The Mahabharata, The Arthasastra, The Smrithis
were the sources.
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II.

III.
IV.
V.

OTHER WORKS ON ANCIENT INDIAN POLITY: Kamandakeya Neethisastra,
Nitivakyamrutha, in 960 A.D is a brief account of ancient Indian political thoughts. There
are number of books on the science of polity in Sanskrit, and Greek Historians like
Megasthanese who wrote ‘Indica’, Chinese traveler like Hieuntsang also provide valuable
information on Indian polity.
INSCRIPTIONS: Inscriptions on stones and copper are another source of information
about the ancient Indian polity.
NUMISMATICS: Numismatics and the legends inscribed on them also serve as sources.
FEATURES OF ANCIENT INDIAN POLITICAL THOUGHT:
a)
Ethical and Spiritual,
b)

Intimate relation to social organization,

c)

No distinction between state and society,

d)

Emphasis on practice,

e)

Centralization of authority,

f)

No importance to individual liberty,

g)

Secret diplomacy,

h)

Kingship,

i)

Positive view of state

j)

Whole life.

Political ideas of Kautilya:
Kautilya’s original name was Vishnu Gupta. He is popularly known as Chanakya. He was the
author of Arththa sashta. The subject matter of Arthashastra is very comprehensive. The text has 32
division,15 books or parts and 150 chapters.
SAPTANGA THEORY OF STATE:
There are 7 Elements of the organs of the State:
1)
Swami or Lord,
2)
The ruler or the king,
3)
The Amathay or Minister,
4)
The Janapada or territory,
5)
The Durga or Fort,
6)
Kosa or the treasure,
7)
Danda or tha,
8)
Army Mitra or the ally.
A.
KAUTILYA’S VIEW ON KINGSHIP: According to kautilya a king has to protect the property,
of the peoples and varnas by punishing the guilty.
B.
EDUCATION AND QUALITIES OF A KING: A king in the making should observe celibacy
till the age of sixteen. He should be under the aged teachers’ to develop discipline in
himself. He should learn military art. He should know how to exercise control over the
sense and the six great enemies, and too he said that a king must be ready to give up his
wife, if asked to do so by his subjects.
C. SOVEREIGNTY: Kautilya states that the monarch was the sovereign. He had absolute
control over the State Machinery.
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D.

DANDA: Kautilya assigned a prominent place to Danda in his Arthashastra. According
to Kautilya, danda is not merely means or an instrument of punishment but means of
ensuring security and prosperity of three successes namely, the study of Vedas, the study
of philosophy, and the study of Economics. The worldly affairs had to be conducted and
regulated with the instrument of danda.
E.
CIVIL ADMINISTRATION AND MILITARY ADMINSTRATION: A king should be
commander-in-chief of the Armed forces. The king should be resolute and merciless.
When the state provided relief to the people in time of calamities, Kautilya remarked that
the King should show favour like a father to his people when they were in distress.
F.
THEORY OF GOVERNMENT: Kautilya’s theories of government involve three aspects.
They are;
a)
The king,
b)
The officials,
c)
The mechanism of administration.
JUDICIAL ADMINISTRATION: Darma sastra was the basic of justice. He suggested two-types of
courts. They are:
(i)		 Dharmasthiya (civil court)
(ii)		 Kantaka Sodhana (criminal court).
G. He describes about the qualities of judge, the procedure at court, Crimes and punishment,
system of Spies or Espionage, Finances, Union of Administration, Dangers to the kinship
or sovereignty of a king, Enemies act..
H. FOREIGN POLICY: He enumerated six fold policies in the determination of relations of
States relation with one another. They are:
		1)
Agreement with pledge,
		2)
Offensive operation,
		3)
Indifference, neutrality,
		4)
Making preparation,
		5)
Protection of one another,
		6)
Making peace and war with one another.
I.
DIPLOMACY: He gave more importance to the Ambassador of ‘duta’, The ambas		
sador must be the mouth piece of the king.
J.
DOCTRINE OF CIRCLES: It describes about the relation of one king with another.
The spectrum of Mandala and Vijigisu functions as assort of balance of power.
Political ideas of Manu:
A.
According to puranas Manu was the father of human race.
B.
The law book attributed to him is the “cod of Manu’ which is known as ‘Manu Smriti’.
It contains 12 chapters.
C. VARNA SYSTEM: He had suggested the four fold Classification of the society which
was derived from the vedic hymn. They are Brahman as, Kshatriyas, Vyshyas and
Sudras.
D. ORIGIN OF KINGSHIP: According to him god created the king to protect the people
around him. A king should have divine qualities such as: Indra, Vayu, Yama, Varna,
Agni, Surya, Chandra and Kubera.
E.
He explained certain qualities of a king, Function of a state, Dandaneethi- It refers
that a king should act according to dharma.
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TAXATION: Manu stated the following taxes should be levied:
		i
Land revenue,
		ii.
fees,
		iii.
fine,
		iv.
use of river tax,
		v.
plying of boats,
		vi.
taxes on animal,
		vii.
taxes on sale,
		viii.
taxes on artisans;
F.
MINISTERS AND COUNCIL: There were 7 organs of state according to Manu;They
are as follows and are very important. The minister, friend, city, state, treasury, force,
king.
G. He also described about Local governments, appointment of ambassadors,
construction of force, Delimitation of boundaries, Foreign affairs and law.
H. MORALITY AND RELIGION: The ancient Indian polity give most priority to the religious
affairs.
I.
JUDICIALSYSTEM: According to Manu there should be a dharma shaba and
Dharmadhyaksha was the head. Manu had debarred lawyers, slaves, enemies, medicants,
lepers ect.
Conclusion:
At last it is concluded as that Manu is the father of Indian polity because he was profoundlyinfluenced
by Hindu tradition and philosophy.

CHAPTER - 6
Classical Hindu concept of state: In ancient India the state had been declared as a highest good on
the earth. The state has been treated as a monarchy.
A.
THEORIES OF ORIGIN OF STATE:
(i)
Divine origin theory,
(ii)
Force theory,
(iii)
Social contract theory,
(iv)
Evolutionary theory
(v)
Organic theory.
B.

FEATUES OF HINDU STATE: Monarchy was popular in ancient india, The state was a
welfare state for the well-being of all sections of the people, Varuna the god of rain would
punish the unjust king., Threat of hell was a great deterrent to acorrupt king, State was
regarded as a divine creation.

C.

RELATION BETWEEN STATE AND SOCIETY: The term State and Government were
synonymously used. State was a political institution. The state has coercive power but had
to use it only in the interest of the society.

D.

FUNCTIONS OF STATE: Its of three kind.. They are Social functions, Economic functions,
Ethico-Religious function.

E.

CONCEPT of Danda, Dharma, Dandaneethi, Rajadharma were discussed in the Hindu
concept of state.
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F.

MATHYANYAYA (LOGIC OF FISH) v. DANDA was elaborately given in the danda
creation.

G.

Concept of Dandaneethi is also known as Dandawidhi.

Conclusion:
The ancient Hindu literature does not provide references regarding the aims or ideals of the State.
The fundamental aim of the state was the maintenance of peace and order, security and justice. State
discharged the functions during the ancient India as well.

ISLAMIC CONCEPT OF STATE:
A.

ROLE OF MOHAMMED: He was born in Mecca, the home of ka’aba. At the age of 25,
he entered the service of khadiya, he later married a rich widow. He secludes himself in
a cave at Hira, and an angel appeared to him and gave the revelations, which were later
compiled as a book called Quran.

FIVE PILLARS OF ISLAM: Islam incorporated the most revered symbols of Arabs. It was
a first attempt in the Arab history.
		1.
Acknowledgement of Muhammad’s the final messenger;
		2.
Acceptance of Quran as the ultimate word of god;
		3.
Namaz five times a day;
		4.
Zakat for the benefit of Muslim community;
		5.
Fasting during month of Ramzan.
B.
CONCEPT OF STATE: Islamic concept of state is based of unity of god. Islamic shariat
abolished all discrimination and promoted the concept of human equality.
C. ISLAMIC STATE A DEMOCRATIC STATE: It is based on one script, one sovereign, one
nation.
D. FEATURES OF ISLAMIC STATE: It was an institution of king and a court during ancient
period. Military in character, It wa san police state, Its main functions are maintenance of
law and order and collections of revenue.
E.
THE SULTAN: (STATE YBDER SULTANATE) : Sultan was the head and he holds court
which abounded in pump and splendor. Sultan ruled with the help of the ministers.
F.
POWER of king was well showed and Pan Islamism of Mohammed Iqbal was briefly
discussed.
Conclusion:
The aim of the Islamic concept must be the regulation of spiritual perfection and development of
religious and moral life.

CHAPTER-7

GANDHIAN POLITICAL THOUGHT:
Gandhi was born on October 2 nd, 1869 at porbander in Kathiawar of Gujarat state. He is
remembered by Indians as the ‘father of nation’. His ideas was known as Gandhian political ideas.
A.
THE CONCEPT OF AHIMSA: He listed 11 ethical principles for the individual and social
development. They are listed as below. Truth, Non-violence, Non-stealing, Non-Possession,
Celibacy, control over palate, Fearlessness, Bread labour, Removal of Untouchability.
B.
Gandhi was not against violence in total. He advocated it in 4 fields: State, Internal
disturbances, External war, Family.
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C.
D.

E.
F.
G.
H.
I.

He regarded Ahimsa as a policy including five basic principles.
DOCTRINE OF PRINCIPLE OF SATYAGRAHA: It consists of two word, satya which
means truth and agraha which means ‘force, request or strength. Theory of sathyagraha
has 2 positive features and 3 purposes. It was meant to achieve political ends.
TECHNIQUES OF SATYAGRAHA: Non-cooperation, civil disobedience, Hijrat, Fasting,
Strike.
GANDHIAN VIEW OF STATE: State is Embodiment of power and force. It is based on
violence. His idea of Rama Rajya is based upon one’s Adherence to Satyanand Ahima.
FEATURES OF RAMA RAJYA: Decentralisation, Varna Vyavasthe, Non-possession,
Trusteeship, Bread labour.
NON-VIOLENT SOCIETY AND GANDHIAN ECONOMY: Labour is wealth, Property, State
ownership, Industrialization v. cottage industries, Socialist society.
He also discussed about swaraj and freedom at a great phase.

Conclusion:
Gandhi wanted to have a classless society. He had a very soft corner for poor and downtrodden
peoples. He believed in the concept of social equality. He believed in Non-violence, truth, ahimsa.

SARVODHAYA IN GANDHIAN POLITICAL THOUGHT:
A.
B.
C.
D.
E.
F.
G.
H.
I.
J.
K.

Sarvodhaya means the establishment of new social order on the basis of love and nonviolence.
It is a powerful Intellectual movement. It implies welfare of all citizens.
It believes in social reconstruction. The ideals are as follows:
Emphasis on spirit
Non-violence
Emphasis on moral values
Partyless democracy
Stateless society
Decentralized village communities
Bhoodan movement
JAYAPRAKASH NARAYAN AND SARVODHAYA MOVEMENT: He was a
leader of freedom movement in India actively following Gandhian philosophy and ideals;
Being a firm believer in sarvodaya philosophy, J.P. adovcated a thoroughly decentralized
Gram Raj movement in India.

Conclusion:
Sarvodhaya aims towards the creation of a social order from every form of authority. Sarvodaya
aims to replace the politics of power by the politics of co-operation.

************
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2. LAW & SOCIETY
UNIT I - SOCIOLOGICAL PERSPECTIVES OF LAW
Sociology of law
The sociology of law (or legal sociology) is often described as a sub-discipline of sociology or an
interdisciplinary approach within legal studies. While some socio-legal scholars see the sociology of
law as “necessarily” belonging to the discipline of sociology, others see it as a field of research caught
up in the disciplinary tensions and competitions between the two established disciplines of law and
sociology. Yet, others regard it neither as a sub-discipline of sociology nor as a branch of legal studies
and, instead, present it as a field of research on its own right within a broader social science tradition. For
example, Roger Cotterrell describes the sociology of law without reference to mainstream sociology as
“the systematic, theoretically grounded, empirical study of law as a set of social practices or as an aspect
or field of social experience”.
Irrespective of whether the sociology of law is defined as a sub-discipline of sociology, an approach
within legal studies, or a field of research in its own right, it remains intellectually dependent mainly
on mainstream sociology, and to lesser extent on other social sciences such as social anthropology,
political science, social policy, criminology and psychology, i.e. it draws on social theories and employs
social scientific methods to study law, legal institutions and legal behaviour.
More specifically, the sociology of law consists of various sociological approaches to the study of
law in society, which empirically examine and theorize the interaction between law and legal institutions,
on the one hand, and other (non-legal) social institutions and social factors, on the other. Areas of sociolegal inquiry include the social development of legal institutions, forms of social control, legal regulation,
the interaction between legal cultures, the social construction of legal issues, legal profession, and the
relation between law and social change.
The sociology of law also benefits from and occasionally draws on research conducted within other
fields such as comparative law, critical legal studies, jurisprudence, legal theory, law and economics and
law and literature.

Sociological Theories of Law
The two most central founders of sociology, Max Weber and Emile Durkheim developed elaborate
theories of law without which no social theory of law today will be possible. 1. Classical Sociology and
2. Contemporary sociology.

Law as a product of tradition and culture.
Law is ultimately a product of tradition. Tradition means a belief, principle or way of acting which
people in a particular society or group have continued to follow for a long time. Culture means the way
of life, especially the general customs and beliefs of a particular group of people at a particular time. The
ultimate aim of law is to change the society peacefully, but tradition and culture create hindrance to it.
The following are some of the instances to show how Indian tradition and culture became a hindrance in
recognizing the law or guided the judiciary in interpretation of law;
(a)

Family Law and Tradition: Matrimonial problems were wide spread in India and the same
was minimized only after codification of Hindu laws etc.
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(b)

Tradition of Sati system: It was a great honour to become sati among the Hindus which
was considered as cold-blooded murder. But it was in 1871 Lord Bentinck had declared
this act of sati as an offence. In Empire v. Panday, he held that abetment of sati is an
offence of abetment of suicide and punishable u/s 306 of IPC. Since then legislators have
taken serious steps, by introducing a special law for the treatment of persons, who abet
sati and make it exemplary punishable upto death sentence under Commission of Sati
(Prevention) Act 1987.

(c)

Tradition of Polygamy : Polygamy existed in India during British rule and there was no
restriction on the bigamy. In 1860 u/s 494 of IPC bigamy was restricted but as matter
was of custom it was allowed. But after the independence Hindus were restricted to one
marriage u/s 5 of the Hindu marriage Act 1955 and similar restriction is imposed u/s 4 of
the Special Marriage Act 1954.

(d)

Tradition of Child Marriage : The Indian legislature has introduced The Prohibition
of Child Marriage Act 2006. The Act instead of restriction of child marriage focuses on
prohibiting it and thereby enhancing the punishments.

(e)

Tradition of adultery : IPC makes provisions for the offence of adultery and makes it
punishable.

(f)

Traditional system of settlement of dispute : When any person is alleged to have
committed any immoral act, traditionally he was brought to the panchayat, where all the
persons of that village was sitting, the Panches (Bench of selected judges) had to decide
the case. During colonial period, the panchayat has lost its entity as the regular courts
were constituted.

Law as a means of Social Control
In primitive societies the folkways, mores and customs suffice to control the individual behavior.
Since there is almost unquestioned compliance with them. But in the modern societies, customs tend to
loosen their hold with the result the laws are enacted by the state to control the individual.
According to Sumner - laws are actually codified mores.
Kant - law as a formula which expresses the necessity of an action.
Maclver and Page - Law is the body of rules which are recognized, interpreted an applied to
particular situations by the courts of the state.
Two approaches - Thus there is marked disagreement among scholars as to what the law is.
There is no single definition of law which will encompass preliterate legal arrangements, the code of
Hanmurabi, and law in modern civilization. As Maclver puts it, “the law of the savage is not our law, those
who take juristic view of law define it as the command of the sovereign or the dictates of the state. Those
taking the sociological view define the law as the rules of right conduct. The problem here is “shall we
keep the word law for the specialized system with their codes; their apparatus for settling disputes, and
the penalties for those who have broken the rules, or shall we regard these as mere specialization of a
similar kind of control which may be found in unorganized forms, or in organized forms, but without what
we ordinarily think of as “legal sanctions?”.
Those who hold former view argue that jurisprudence makes it convenient to use the word law in
a specialized sense, while the advocates of the latter view hold the primitive peoples had something
which may be called law and that the rules of voluntary associations like trade unions, clubs, universities,
family, as much regulate the behavior of man as the law of land. Enactments or enforcement by the
state should not be considered essential elements of law. Pollock writes, “if we look away from such
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elaborate systems as those of the later Roman Empire and modern western Governments, we see that
not only law but law with a great deal of formality, has existed before the state had any adequate means
of compelling its observance and indeed before there was any regular process of enforcement at all. This
means that two views may be taken by law. In a wide sense, it include all the rules of conduct observed
by man as a matter of habit. In a narrow sense, it may mean the body of rules which are recognized or
made by the state and interpreted by the courts of the land. Customs becomes law when the state is
prepared to enforce it as a rule binding on citizens.

Characteristics of Law
1.

Laws are the general conditions of human activity prescribed by the state for its members.

2.

Law is law only if enacted by a proper law making authority. It is a product of conscious
thought; planning and deliberate formulation;

3.

Law is definite, clear and precise;

4.

Law applies equally to all without exception in identical circumstances;

5.

The violation of law is followed by penalties determined by the authority of the state.

6.

Law is flexible: A sudden change can be brought in. in India when the central Government
employees had gone on strike thus paralyzing the life of the community, the Government
of India at once met the situation by declaring the strike illegal and enacting a statute
banning strikes in essential services.

7.

Law generally deals with matters which are vital to the life of society - laws passed for
creating a national academy of Sangeet or sahitya, establishing a welfare state, abolishing
zamindari system, introducing three year degree course, making the joining of NCC
compulsory and nationalizing the banks deeply affect our social structure.

Law is the most important formal means of social control. Early societies depend upon informal
means of social control but when societies grew in size and complexity they were compelled to formulate
rules and regulations which define the required types of behavior and specify the penalties to be imposed
upon those who violate them.
Law prescribes uniform norms and penalties throughout a social system. The body of law in every
state is being increased. What was in mores and customs earlier, has now been formalized into a body
of law. The Hindu Marriage Act, 1955 has laid down the rules regulating the marriage among Hindus.
It has recognized the right of a Hindu women to divorce her husband. A number of laws have been
enacted governing food handling, fire protection, sewage disposal, traffic, sex regulation, entertainment
and education etc.
Law prohibits certain actions, for example, anti-untouchability Act prohibits untouchability in any
form and a person practicing untouchability is liable to punishment. Prohibition Act forbids drinking in
public place. Smoking in cinema hall is prohibited under law. A Uniform Civil code if and when enacted
may remove the social barriers in Indian society. In this way law exercises powerful influence upon the
behavior of people in modern societies. Sati prevention act tries to abolish the custom of widow burning.
Today law is being used to change absolute customs like untouchability, dowry system, child marriage
etc
Law as an Instrument of Social Change (Unit - II Role of Law towards Social Change in India)
Social change involves an alteration of society; its economic structure, values and beliefs, and its
economic, political and social dimensions also undergo modification. However, social change does not
affect all aspects of society in the same manner. Law, as administered by courts, transforms into justice.
As social norms and values change, laws too have to be reinterpreted, and recast. It is correct that law
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is an instrument of social change, law changes its shape according to the requirement of the society.
Social changes are necessary within the society, for development. But this change can be made by the
tool of law otherwise, it is very difficult to clear the hurdle of custom and usage. If law prohibits any act,
then it has to make it punishable. To show the instrumentality of law of social change, it is necessary to
study some special changes that have taken place in India, because, nothing is permanent but change
is permanent.
Some areas where law has given the influence for social change are:
(a) Abolition of Sati System,
(b)

Muslim Women are entitled for maintenance,

(c)

Free education is Fundamental Right,

(d)

Introduction of Social or Public Interest Litigatio,

(e)

Right to Information,

(f)

Marriage shall be compulsorily registered,

(g)

Abolition of Polygamy,

(h)

Restriction on Child Marriage,

(i)

Abolition of Slavery System,

(j)

Law and Child Labour,

(k)

Law and Prostitution,

(l)

Video - Conferencing evidence is admissible,

(m) Reforms in Laws relating to Prisoners,
(n)

Area of agrarian reform policy and legislation;

(o)

Area of implementation of untouchability abolition law;

(p)

The normative aspects of employment and educational reservation for the scheduled
castes and scheduled tribes under the Constitution;

(q)

The allied field of abolition of bonded labour;

(r)

The problem of substantive impact of changes in the family law marriage, equal rights of
women to inheritance and dowry etc.

Significance of Law in Continuance of Human Society
Law is rooted in social institutions, in socio-economic network. These social factors influence the
course of law or the direction of legal change. This is the outcome of personal and social interactions
which are variable and often unpredictable. At the same time, law may itself change social norms in
various ways.
For example, in free India, legal abolition of untouchability is an attempt to change a long-standing
social norm. Yet it has not succeeded much due to inadequate social support. Thus there is a reciprocal
relationship between law and society. Closer analysis of the role of law vis-a-vis social change leads us
to distinguish between the direct and the indirect aspects of the role of law.
1.

Law plays an important indirect role in regard to social change by shaping have a direct
impact on society. For example: A law setting up a compulsory educational 		
system.
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2.

On the other hand, law interacts in many cases indirectly with basic social institutions in a
manner constituting a direct relationship between law and social change.For example: A
law designed to prohibit polygamy.
Law plays an agent of modernization and social change. It is also as and indicator of the nature of
societal complexity and its attendant problems of integration.
Further, the reinforcement of our belief in the age old panchayat system, the abolition of the
practices of untouchability, child marriage, sati dowry, etc are typical illustrations of social change being
brought about in the country through law.
Law is an effective medium or agency, instrumental in bringing about social change in the country
or in any region in particular. Therefore, we rejuvenate our belief that law is significant in continuance of
human society.

UNIT II - LAW AND SOCIAL CHANGE IN INDIA
Constitutional Objectives - Preamble and Directive Principles of State Policies
The text of the Preamble stands for the fundamental Constitutional values in which the founding
fathers believed , which they wanted to foster among the people of the Republic and which, they hoped,
would guide all those who, from generation to generation, were called upon to work. The values expressed
in the Preamble are sovereignty, socialism, secularism, democracy, republican character, justice, liberty,
equality, fraternity, human dignity and the unity and integrity of the Nation. In addition to them, our
Constitution promotes respect for diversity and minority rights, accommodates regional and political
assertions through federalism and fosters international peace and cooperation. In re Berubari’s case the
Supreme Court held that the preamble was the key to the minds of the framers of the constitution. The
apex court also added that the preamble was not a part of constitution. But the above view was rejected
by the Supreme Court in the subsequent Keshavananda Bharathi’s case. The court held that preamble is
a part of constitution and that it can be amended well within the scope of Art 368 but subject to a condition
that the basic features in the Preamble cannot be amended. In the year 1976 the 42nd Amendment to
the constitution inserted three new words in the Preamble namely Secularism, Socialism and integrity.
The Directive Principles of State Policy (Art. 36-51) are guidelines to the central and state
governments of India, to be kept in mind while framing laws and policies. These provisions, contained
in Part IV of the Constitution of India, are not enforceable by any court, but the principles laid down
therein are considered fundamental in the governance of the country, making it the duty of the State
to apply these principles in making laws to establish a just society in the country. The principles have
been inspired by the Directive Principles given in the Constitution of Ireland and also by the principles
of Gandhism; and relate to social justice, economic welfare, foreign policy, and legal and administrative
matters.
DPSPs aim to create social and economic conditions under which the citizens can lead a good life.
They also aim to establish social and economic democracy through a welfare state. They act as a check
on the government, theorized as a yardstick in the hands of the people to measure the performance of
the government and vote it out of power if it does not fulfill the promises made during the elections. The
Directive Principles are non-justiciable rights of the people. Article 31-C, inserted by the 25th Amendment
Act of 1971 seeks to upgrade the Directive Principles. If laws are made to give effect to the Directive
Principles over Fundamental Rights, they shall not be invalid on the grounds that they take away the
Fundamental Rights. In case of a conflict between Fundamental Rights and DPSP’s, if the DPSP aims at
promoting larger interest of the society, the courts shall have to uphold the case in favour of the DPSP.
The Directive Principles, though not justiciable, are fundamental in the governance of the country. It shall
be the duty of the State to apply these principles in making laws. Besides, all executive agencies should
also be guided by these principles. Even the judiciary has to keep them in mind in deciding cases.
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The directive principles ensure that the State shall strive to promote the welfare of the people by
promoting a social order in which social, economic and political justice is informed in all institutions of
life. Also, the State shall work towards reducing economic inequality as well as inequalities in status
and opportunities, not only among individuals, but also among groups of people residing in different
areas or engaged in different vocations. The State shall aim for securing right to an adequate means
of livelihood for all citizens, both men and women as well as equal pay for equal work for both men and
women. The State should work to prevent concentration of wealth and means of production in a few
hands, and try to ensure that ownership and control of the material resources is distributed to best serve
the common good. Child abuse and exploitation of workers should be prevented. Children should be
allowed to develop in a healthy manner and should be protected against exploitation and against moral
and material abandonment. The State shall provide free legal aid to ensure that equal opportunities
for securing justice is ensured to all, and is not denied by reason of economic or other disabilities. The
State shall also work for organisation of village panchayats and help enable them to function as units
of self-government. The State shall endeavour to provide the right to work, to education and to public
assistance in cases of unemployment, old age, sickness and disablement, within the limits of economic
capacity, as well as provide for just and humane conditions of work and maternity relief.
The State should also ensure living wage and proper working conditions for workers, with full
enjoyment of leisure and social and cultural activities. Also, the promotion of cottage industries in rural
areas is one of the obligations of the State. The State shall take steps to promote their participation in
management of industrial undertakings.
Also, the State shall endeavour to secure a uniform civil code for all citizens, and provide free and
compulsory education to all children till they attain the age of 14 years. This directive regarding education
of children was added by the 86th Amendment Act, 2002. It should and work for the economic and
educational upliftment of scheduled castes, scheduled tribes and other weaker sections of the society.
The directive principles commit the State to raise the level of nutrition and the standard of living
and to improve public health, particularly by prohibiting intoxicating drinks and drugs injurious to health
except for medicinal purposes. It should also organise agriculture and animal husbandry on modern and
scientific lines by improving breeds and prohibiting slaughter of cows, calves, draught cattle. It should
protect and improve the environment and safeguard the forests and wild life of the country. This directive,
regarding protection of forests and wildlife was added by the 42nd Amendment Act, 1976.
Protection of monuments, places and objects of historic and artistic interest and national importance
against destruction and damage, and separation of judiciary from executive in public services are also
the obligations of the State as laid down in the directive principles. Finally, the directive principles, in
Article 51 ensure that the State shall strive for the promotion and maintenance of international peace
and security, just and honourable relations between nations, respect for international law and treaty
obligations, as well as settlement of international disputes by arbitration.

Classification of Directives
A) Social and economic charter
B) Social Security charter
C) Community Welfare charter.
Social and Economic charter
1)
Social order based on justice Art. 38 (1)
AIR INDIA STATUTORY CORPORATION v. UNION OF INDIA (AIR 1997 SC 645)The
concept of social justice consists of diverse principles essential for the orderly growth and
development of personality of every citizen. Social justice is then an integral part of justice
in the generic sense. Justice is genus, of which social justice is one of its species.
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2)

Principles of policy to be followed by the state for securing economic justice. Art 39
M.C.Mehta v. State of T.N. (1991) 1 SCC 283
M.C.Mehta v. State of T.N. (AIR 1997 SC 699) (Child Labour abolition case)

Social Security Charter
1.

Participation of workers in the management of industries.

2.

Right to work, education and public assistance in certain cases

3.

Just and human conditions of work

4.

Living wage for workers

5.

Free and compulsory education for children

6.

Duty to raise standard of living and improvement of health

7.

Promotion of educational and economic interest of weaker section

8.

Equal justice and free legal aid to economically backward classes.

Community Welfare Charter
1.

Uniform civil code

2.

Organization of agriculture and animal husbandry

3.

Protection and improvement of forest and wildlife

4.

Protection of monuments and places and objects of national importance

5.

Separation of judiciary from executive

6.

Promotion of international peace and security

7.

Organization of village panchayats

Role of Law towards social change in India (Law changes society, Society changes law)
As there are two sides of each coin, similarly, each act of any person is also either good are bad.
And it is the rule since existence of the society; good is to be accepted and the bad is prohibited (evil
or dharma). This rule still exists and shall be till the end of the end of the civilization. Earlier, the society
was customarily based on morals. But as soon as society is replaced by the state, morality too gets
replaced by the law. If any changes has to made in the existing custom or behaviour in society, it should
be changed by instrument of law only, otherwise not.
The law and social transformation studies the problems of the societies and renders solution
through legal approach. There are two modes of changing law.
First is “Law changed the society”, which means that the law of the land compels the society to be
changed according to the law. When any dispute involving the question law, came before the judiciary,
the judiciary on the basis of rule of law, forced the society to change itself, the existing custom or law,
Second is, “Society Changed Law”, it means law is made by the society according to its requirement
by its democratic institution i.e. legislative or by using custom and usage. The prime function of legislator
is to enact the laws, according to the desire of the society. Whenever any question arises in court of law,
regarding the validity of that law, if court finds that constitutional, moral and just, then it holds it valid but
if not so, then declares it invalid and unconstitutional.
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Where any law is set by the society in the form of enactments or custom, then it is said that society
has changed the law. On the other hand, if such law is informal, unjust and unconstitutional then society
has to be changes according to the valid law. It is said law has changed the society. In both ways
transformation has to take place.
How law is important to the state, similarly morals are important to the society. So it cannot be
denied that morals are lost and been transformed by law. In practical life, especially in villages which
were the bundle of morals, even after independence, new generations were following the instructions of
their parents and elder persons of the village. Due to this crimes were nominal in the villages. During that
period the persons who stayed in urban were categorized as less moral and it was said that in cities, the
persons did not know their neighbours and never asked their welfare but limited themselves to earning
money. Now, the morality is transferred from village to cities. Presently, there is no meaning of the moral,
everyone is bothered about their legal rights and only few think about their moral duties.
Law of any civilized country is not definite, but it changes according to the demand of the
circumstances newly existed in society. It is correct that law is an instrument of social changes, but
on the other hand, sometimes social changes becomes the law. In India, there are two main social
institutions which make that law change namely, (a) Legislature (by enacting new laws or amendments)
and (b) Judiciary (interpreting according to “rule of law” and “law of Land”).
Jermy Bentham has propounded a utilitarian theory; he says that, law should be such which gives
more pleasure to more members of the society. While the constituent assembly was discussing on the
points of flexibility of the constitution it has also inserted Art. 368 to the constitution, which states that
any part of constitution may be amended by adopting appropriate procedure, without destroying basic
structure of the constitution. It shows the acceptance of the need of changing the law, even, the law of
land according to the changed circumstances.

UNIT III - LAW AND CASTE SYSTEM
In Bengal, questions relating to caste could be raised in court, while in Bombay courts had no rights
to interfere in matters relating to caste. The Widow remarriage Act 1856, Special Marriage Act, 1872 are
some of the enactments brought change in social phenomenon. As a consequence of the introduction of
these laws, all the legal inequalities in the treatment of different castes were removed. The harmonious
qualities of the Jajmani system have been over idealized and variations of the system overlooked by
many observers.
The phenomenon of Caste has used more controversy than any other aspect of Indian life and
thought. Some see India’s caste system as the defining feature of Indian culture and some have dismissed
it as a colonial artifact. Since the days of the British rule, both historians and anthropologists referred to
India as a ‘caste society’.
Even after fifty years of Independence, Caste continues to be a major theme in Indian politics.
Many political parties try to make caste an issue in the electoral arena and cash in. They denounce it as
a social evil and attack others for being ‘backward-looking’ and ‘casteist’..
The Government, in the name of creating a casteless, secular society, and to compensate the
injustice meted out by the so-called higher castes to the oppressed, down trodden, economically poor,
educationally backward masses of India, created a plethora of ‘new’castes. These new castes are
classified as Backward Classes, Schedule Castes and Scheduled Tribes. Tribal people are included in
the Scheduled Tribes. These new castes are ‘protected’ by the Quota System or Reservation Policy for
widening their educational and employment opportunities.
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The Tamil Nadu Government has created one more Community called the ‘Most Backward Class/
Community’ so as to benefit certain other groups. . These people are preferred to all other groups for
getting admissions to Schools, Colleges and Universities, and also for getting selected for different types
of jobs. The higher classes have been called the ‘Forward Classes’; and people belonging to this group
face a tough challenge in what is called an ‘open competition’. This ‘reservation policy’ has been in vogue
for quite some time and will continue indefinitely for some more years. No deadline has been set for
this policy officially. The resultant picture is that merit gets the back seat and people using their rights of
reservation are benefited at all levels, however unqualified they may otherwise be.

Constitutional provisions towards securing Social Justice to backward classes.
Art. 15(4) : Clause 4 of article 15 is the fountain head of all provisions regarding compensatory
discrimination for SCs/STs. This clause was added in the first amendment to the constitution in 1951
after the SC judgement in the case of Champakam Dorairajan v. State of Madras AIR 1951. It says
thus, “Nothing in this article or in article 29(2) shall prevent the state from making any provisions for the
advancement of any socially and economically backward classes of citizens or for Scheduled Castes
and Scheduled Tribes.” This clause started the era of reservations in India.
In the case of Balaji v. State of Mysore AIR 1963, the SC held that reservation cannot be more than
50%. Further, that art. 15(4) talks about backward classes and not backward castes thus caste is not the
only criterion for backwardness and other criteria must also be considered.
Finally, in the case of Indra Sawhney v. Union of India AIR 1993, SC upheld the decision given under
Balaji v. State of Mysore that reservation should not exceed 50% except only in special circumstances.
It further held that it is valid to sub-categorize the reservation between backward and more backward
classes. However, total should still not exceed 50%. It also held that the carry forward rule is valid as long
as reservation does not exceed 50%.
Art. 15 (5) : This clause was added in 93rd amendment in 2005 and allows the state to make
special provisions for backward classes or SCs or STs for admissions in private educational institutions,
aided or unaided.
Art. 16(4): This clause allows the state to reserve vacancies in public service for any backward
classes of the state that are not adequately represented in the public services.
STs.

Art 16 (4A): This allows the state to implement reservation in the matter of promotion for SCs and

Art. 16(4B): This allows the state to consider unfilled vacancies reserved for backward classes as
a separate class of vacancies not subject to a limit of 50% reservation.
Art. 17: This abolishes untouchability and its practice in any form. Although the term untouchability
has not been defined in the constitution or in any act but its meaning is to be understood not in a literal
sense but in the context of Indian society. Due to the varna system, some people were relegated to do
menial jobs such as cleaning toilets. Such people were not to be touched and it was considered a sin
to even touch their shadow. They were not even allowed to enter public places such as temples and
shops. The constitution strives to remove this abhorring practice by not only making the provision a
fundamental right but also allows punishment to whoever practices or abets it in any form. Towards this
end, Protection of Civil Rights Act 1955 was enacted. It has implemented several measures to eradicate
this evil from the society. It stipulates up to 6 months imprisonment or Rs 500 fine or both. It impresses
upon the public servant to investigate fully any complaint in this matter and failing to do so will amount
to abetting this crime. In the case of State of Kar. v. Appa Balu Ingle 1993, SC upheld the conviction for
preventing a lower caste person from filling water from a bore well.
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In Asiad Projects Workers Case 1982, SC has held that right under Art 17 is available against
private individuals as well and it is the duty of the state to ensure that this right is not violated.
Art. 19(5): It allows the state to impose restriction on freedom of movement or of residence in the
benefit of Scheduled Tribes.
Art 23: Prohibition of traffic in human beings and forced labour.
Art. 40: Provides reservation in 1/3 seats in Panchayats to SC/ST.
Art. 46: Enjoins the states to promote with care the educational and economic interests of the
weaker sections, specially SC and STs.
Art. 164: Appoint special minister for tribal welfare in the states of MP, Bihar, and Orrisa.
Art. 275: Allows special grant in aids to states for tribal welfare.
Art. 330/332: Allows reservation of seats for SC/ST in the parliament as well as in state legislatures.
Art. 335: Allows relaxation in qualifying marks for admission in educational institutes or promotions
for SCs/STs.
Art. 338/338A/339: Establishes a National Commission of SCs and STs. Art. 339 allows the central
govt. to direct states to implement and execute plans for the betterment of SC/STs.
Art. 340: Allows the president to appoint a commission to investigate the condition of socially and
economically backward classes and table the report in the parliament.

Trends of Change in Indian caste System
Despite many problems, the caste system has operated successfully for centuries, providing goods
and services to India’s many million citizens. India’s constitution guarantees basic rights to all its citizens,
including right to equality and equal protection of law to all its citizens. Towards the end of the 20th
century and on the threshold of the 21st century, inter¬caste, inter-racial and inter-continental marriages
have become quite common. A Brahmin boy may, for instance, marry a non-brahmin girl. A Hindu girl
may marry a Muslim boy. Or an Indian may marry a French or English. In a majority of cases, there may
be a cultural change. Those who were vegetarians are fast becoming non-vegetarians and vice-versa.
Drinking wine is no longer a taboo in many Hindu families. Some do it openly and others, due to some
compulsions, do it secretly. This is to point out that the original divisions of society into Jati and VarBa
are fast losing their relevance and sanctity.
Educationally, Dalit students have benefited from scholarships, and scheduled caste literacy
increased f(from 10.3 % in 1961 to 21.4% in 1981, the last year for which such figures are available),
although not as rapidly as among the general population. The growth of urbanization (an estimated 26%
of the population now lives in cities) is having a far- reaching effect on caste practices, not only in cities
but in villages. Education and election to political office have advanced the status of many dalits, but the
overall picture remains one of great inequality.
Forces of liberalism and globalization have been at play, as western influences serve to weaken
the status quo. Nevertheless, despite such changes, inequality, poverty, and discrimination are still
the reality among women at the bottom of the social ladder. Unfortunately, even as caste distinctions
disappear, problems pertaining to class inequality still remain. Thus, in light of caste distinctions being
less visible now, the consequences of such distinctions continue to manifest themselves plainly.
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UNIT IV- LAW AND FAMILY
Family - structure and functional aspects
Family is a universal institution found in every human society. Of all human groups the family is
the most important primary group. Historically it has undergone several changes emerging from a hard
social institution and becoming a flexible human relationship. The word family has been taken over from
the roman word “Famulus”, meaning a servant. According to Davis main social functions of the family are
as follows: 1. Reproduction, 2. maintenance, 3. placement and 4.socialization of the young.
Some basic characteristics of Family
1.
A mating relationship
2.
A form of marriage
3.
A system of nomenclature-patrilocal and matrilocal family
4.
Economic provisions
5.
Common habitat
6.
Universality
7.
Emotional basis
8.
Permanence
Essential functions of family
1.

Satisfaction of sex need

2.

Reproduction and rearing of children

3.

Provision of a home.

Non essential functions
1.
2.
3.
4.
5.
6.
7.
8.

Economic
Religious
Educational
Health
Recreation
Crime
Social
Role of family in socialization- no other single group satisfies the needs of child as much
as the family does. The child continues to identify himself with the family forever.
For quite a few decades it has been felt that the laws laid down by the Dharmasastras regarding
the family life of the Hindu require to be modified in the light of the demands of contemporary social life
and change. After 1950, when the new constitution become operative, India’s legislators have been
debating a Hindu code bill which has provoked much controversy, support and condemnation, making it
imperative to split it up into piecemeal legislation. The main purpose of this bill is to permit divorce and
registration of marriage in harmony with ritual ceremonies, and also to provide for the inheritance of
property by daughters.
The Muslims of India also present a more or less uniform family pattern which is the outcome of
interaction between Islamic law and Hindu influence. It is well known fact that muslims, particularly the
shia community, have developed a caste structure in India.
30

LAW & SOCIETY

MARRIAGE
Institution which admits men and women to a family life. Malinowski defines marriage as a contract
for production and maintenance of children. He phrased it as “the principle of legitimacy”.
A legal marriage is the one which gives a women socially recognized husband and her children a
socially recognized father.
A marriage may serve to do any or some or all of the following:
1.

To establish the legal father of a woman’s children.

2.

To establish the legal mother of a man’s children

3.

To give the husband monopoly of the wife’s sexuality

4.

To give the wife monopoly of the husband’s sexuality

5.

To give the husband partial or monopolistic rights to the wife’s domestic and other labour
services.

6.

To give the wife partial or monopolistic rights to the husband’s labour services.

7.

To give the husband partial or total rights over property belonging or potentially accruing
to wife

8.

To give the wife partial or total rights over property belonging or potentially accruing to
husband

9.

To establish a joint fund of property - a partnership for the benefit of the children of the
marriage.

10.

To establish a socially significant “relationship of affinity” between the husband and the
wife’s brother.

Rules of Marriage
1.
Exogamy
2.
Endogamy
3.
Sapinda relationship
4.
Prohibited degree of relationship.
Marriage in India is a sacrament and not a civil contract. It is a sanskara or purifactory ceremony
obligatory for every Hindu. Without a wife a man cannot enter the grihasta ashram. Without marriage,
there would be no offspring and without a son no release from the chain of birth-death-rebirth.
Hindu marriage is indissoluble- but Hindu Marriage Act, gives way for dissolution. Though hindu
shashtras regard marriage as indissoluble, the legal system accepts the right to separation or divorce.
The Hindu Marriage Act of 1955 has recognized the right of a Hindu women to divorce her husband.
On the other hand, muslim marriage is a secular bond. Prohibited degrees are few and limited.
Even half siblings and first parallel cousins can get married. Polygny is permitted under the condition
that two sisters or an aunt and niece cannot be taken as co-wives and one cannot have four wives at a
time. A muslim man can marry his deceased wife’s sister and also the parent-in-law of his/her children.
A muslim can marry a non-muslim but only a non-idolatrous woman. But a muslim women cannot marry
a non-Muslim ma.
Widow remarriage is already accepted as a desired innovation by a majority of the Hindus of India.
Widow marriage was legalized as far back as 1856 due to pioneering efforts of social reformers like
Ishwachandra Vidyasagar.
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Trends of Changes in the institution of Family and Marriage.
Since time immemorial the joint family has been one of the salient features of the Indian society.
But the twentieth century brought enormous changes in the family system. Changes in the traditional
family system have been so enormous that it is steadily on the wane from the urban scene. There is
absolutely no chance of reversal of this trend. In villages the size of joint family has been substantially
reduced or is found in its fragmented form. Some have split into several nuclear families, while others
have taken the form of extended or stem families. Extended family is in fact a transitory phase between
joint and nuclear family system. The available data suggest that the joint family is on its way out in rural
areas too.
The nuclear family, same as elsewhere, is now the characteristic feature of the Indian society.
According to the census of India data, of all the households nuclear family constituted 70 percent and
single member or more than one member households without spouse (or eroded families) comprised
about 11 percent. The extended and joint family or households together claim merely 20 percent of all
households. This is the overall picture about the entire country, whereas in the case of urban areas the
proportion of nuclear family is somewhat higher still
The very foundation of Indian family is marriage and it binds the society together. Marriage is
the formally recognized means of recruiting new members to a line of descent, and it creates alliances
between such lines. It can very well be stated that marriage is a form of legal recognition for sexual
relationship or conjugal life.
Payal Sharma v. Superintendent, Nari Niketan Kalindi Vihar (AIR 2001 All 254)
The Allahabad High Court held that a man and woman, even without getting married can live
together if they wish. This may be regarded as immoral by society but it is not illegal. The court further
observed that since the petitioner is major she can go anywhere and can live with any one as she desires.
Saroj rani v. Sudarshan Kumar (AIR 1984 SC 1562 to 1568)
The valid marriage is the very foundation of family. If marriage is considered as a relationship in
which two adults of the opposite sex make a commitment to live together as husband and wife one has to
rethink about the sanctity of marriage and family relationship. If living together is equated to marriage, the
sacramental mature of marriage will disappear. Hence it is to be seriously considered how far such living
together can be allowed. In India, it may be burned in mind that conjugal rights, that is the right of the
husband or wife to the society of the other spouse is merely creature of statute. Such a right is inherent
in very institution of marriage.
Marriage is an institution which admits men and women to family life. The traditional system of
values of the Indian society, especially that of Hindus, has been such that it stood for the practice of
early as well as universal marriage for females. Child marriage or pre-puberty marriage all through has
been an archetypal institution of India. The mean age at marriage was reported to be quite low in the
19th century and so also in earlier days. The mean age at marriage for females was about 13 years
between 1901 and 1931 censuses and it did not differ much between different communities. Of all the
legal measures the Child Marriages Restraint Act 1929 (and its further amendments in 1949, 1955 and
1978) happened to be quite effective one. Rise in the age at marriage really became conspicuous during
the post independence era, that is, during the period onward 1950. The act was further amended in 1978
wherein boys’ marriage age was raised to 21 and girls’ age to 18 years. On the whole, the state level
census information for the last one hundred years has revealed a clear rise in the age at marriage for
girls. During 1891¬1991 the age at marriage increased by 4 to 7 years in different parts of the country.
Uniform civil code
Article 44 of the constitution requires the state to secure for the citizens a Uniform Civil code
throughout the territory of india.
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Sarala Mudgal v. union of India (AIR 1995 3 SCC)
Pragati Varghese v. Cyril George Varghese (AIR 1997 Bom 349)
Noor Saba Khatoon v. Mohd.Quasim (AIR 1997 SC 3280)
In India this term refers to the concept of an overarching Civil Law Code. A uniform civil code
administers a common set of secular civil laws to govern all people, irrespective of differences in
community, religion and region. This supersedes the right of citizens to be governed by different personal
laws based on their religious or ethnic identity. The common areas covered by a civil code include:
Personal status, rights related to acquisition and administration of property and marriage, divorce and
adoption. Such codes are in place in most modern nations, but not so far in India. Here most family law
is determined by the religion of the parties concerned. Hindus, Sikhs, Jains and Buddhists come under
Hindu law, whereas Muslims and Christians have their own laws.
Muslim law is based on the Shariat. The passage of the Hindu Code Bills in the 1950s marked
a turning point in the history of the Muslim Personal Law. Until this time, Muslim Personal Law had
existed side by side with similar religious laws for Hindus and other communities. The Hindu Code Bills
were a series of laws aimed at thoroughly secularizing the Hindu community and bringing its laws up to
modern times. The affect of the Hindu Marriage Act was to prohibit polygamy and to increase the right
of the divorced wife to maintenance or alimony. The act applied to everyone in India except Muslims,
Christians, Parsees, and Jews. Since Jews and Parsees were a very small minority, and since Christians
were governed under an already modern or progressive law, Muslims remained the only large community
with a distinct religious law that had not been amended to reflect modern concepts
When the Indian government ratified the CEDAW (Convention of the Elimination of all forms
of Discrimination Against Women) in 1993, it modified laws that were created under the colonial
administration. This brought the secular-Muslim divide created after independence into sharp focus.
As a matter of fact, the Constitution of India contains in it a series of contradictions that have made it
difficult for the government of India to reform or dismantle Islamic personal law. India’s leaders at the
time of framing of constitution for republic India wanted a secular constitution on the model of a Western
democracy. But surprisingly what resulted was not secularism in the Western sense of the term, but rather
a ‘secular’ state with religious laws for its religious groups. In India ‘secular’ means ‘non-intervening in
the matter of Islamic religion. Those wishing to reform the Muslim Personal Law have often cited Muslim
countries as examples that such reform is possible. In this regard a question is often raised that if Muslim
countries can reform Muslim Personal Law, and if Western democracies have fully secular systems, then
why are Indian Muslims living under laws passed in the 1930s? There are Muslims who are in favour of
either doing away with the Personal Law or reforming it. Enumerable liberal Muslim intelligentsia have
opined through the media that polygamy should be banned outright, women should have an easier time
petitioning for a divorce, the husbands should not be able to use the triple talaq method of divorce and
the maintenance be granted as it is with the non-Muslims. Yet the old system continues to perpetuate.

UNIT - V - PROBLEMS OF WEAKER SECTIONS
There are certain groups of human beings who either by nature or because deep rooted custom
are weak and vulnerable, such as, a child, women, disabled persons, aged persons, migrant workers
or persons belonging to a particular race. Their rights have been violated very frequently by dominant
section of the society.
Social Position of women in India
Condition of women in India has not been historically very good. As is evident from Manusmriti,
women did not have much rights as compared to men. Further, the women are physically weaker than
men and due to this fact also, they have been exploited. Due to such continuous unfavorable treatment,
the social status of women has become really bad.
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That women are naturally a weaker sex was first acknowledged by US supreme court in the case
of Muller v. Oregon 1908. In this case, the US SC observed that due physical structure and performance
of maternal functions, women are at a disadvantage in the society and thus it is society’s responsibility
to implement favorable laws to bring them on the same level as men.
The makers of Indian Constitution also understood this fact and have provided several provisions
for elevating the status of women and giving them a level playing field. The following is a brief description
of such provisions.

CONSTITUTIONAL AND OTHER LEGISLATIVE MEASURES
TO IMPROVE THE STATUS OF WOMEN
Fundamental Rights
Art 14
It says that the state shall not deny any person equality before law and equal protection of law in
the territory of India. While this article is general in nature, it forms the bedrock for all other provisions.
The principle of equality adopted in the this article is that “like should be treaded alike”. This is the key
principle for a social welfare state to ensure social and economic equality. The right to equality with out
the capability and the means to avail the benefits equally would be a cruel joke on the weaker sections.
This concept of equality permeates throughout the entire constitution. This article facilitates the existence
of other provisions that might seem discriminatory but are, in fact, not.
Art 15
While article 15(1) prohibits the state from discriminating on the basis of religion, race, case, sex,
or place of birth, art 15(3) allows the state to make special provisions for women and children. This is
important because as espoused by art 14, it is imperative for the state to make laws as per the social
condition of various peoples. Art 15 merely elaborates that same concept and acknowledges that women
need special treatment for their upliftment.
In the case of Yusuf Abdul Aziz v. State of Bombay, (AIR 1954), SC held that section 497 of IPC is
valid even though it punishes only the man for adultery and not the woman even if she has abetted the
crime.
Art 16
Art 16 (1) ensures equality in employment in govt. services and art 16(2) explicitly prohibits any
discrimination on the ground of sex among other grounds. Even though art 16 does not directly contain
any provision specifically for women, in the case of State of AP v. P B Vijayakumar (AIR 1995), SC held
that a rule 22A introduced by AP govt. that gave preference to women over men was valid. SC held that
it is not necessary to have a specific provision in art 16 because such a provision can be made under
art 15(3) itself. It further noted that art 15(3) is a recognition of the fact that for centuries the women of
this country are socially and economically handicapped. As a result they are unable to participate in the
socio-economic progress of the country on an equal footing. Thus, making special provisions for women
in employment is an integral aspect of 15(3). This power of art 15(3) is not whittled down any way in art
16.
Art 21
The courts have interpreted very widely the right to life and personal liberty. In several cases, this
article has come to the rescue of women who have been wronged. In the case of Bodhisatva Gautam v.
Subhra Chakrabarti AIR 1996, SC awarded interim compensation to the rape victim.
Soon after that in the case of Vishaka v. State of Raj, AIR 1997, due to lack of any specific law, SC
gave certain guidelines to prevent sexual harassment of women in workplace.
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Art 23
Prohibits traffic in human beings and forced labor. This has improved the condition of women in
terms of forced prostitution.
Directive Principles of State Policy
Art 39 (a) Urges the state to provides equal right to adequate means of livelihood to men and
women.
Art 39 (d) Equal pay for equal work for both men and women.
In the case of Randhir Singh v. Union of India AIR 1982, SC held that equal pay for equalwork is a
constitutional goal and is capable of being enforced.
Art 39 (e) State should ensure that men, women, and children are not forced into work that is
unsuitable to their age or strength due to economic necessity.
Art 40/Art 243 D provides that 1/3 seats in panchayats shall be reserved for women.
Art 42 says that the state shall make provisions for securing just and humane working conditions
and maternity relief.
Art 44 UCC Due to absence of a uniform civil code, women are routinely exploited in the name
of personal laws promulgated by religions. This fact was known to the makers of constitution and they
urged the states to implement UCC.
In the case of Sarla Mudgal v. Union of India, 1995, SC urged the implementation of UCC by
states.

Fundamental Duties
51 A (e) says that it is the duty of the citizens to renounce practices that are derogatory to the
dignity of women.
Section 14 of the Hindu Succession Act, 1956 should be construed harmoniously with the
constitutional goals of removing gender based discrimination and effectuating economic empowerment
of Hindu women.
Acts for the benefit of women
Several Acts have been passed for the improving the condition of women from time to 			
time.
1.
Dowry Prohibition Act 1961
2.

Contract Labor Act 1970 as well as Factories Act 1948 provide that women cannot be
employed in the night between 9 PM to 6 AM. Women cannot be required to work more than
9 hours.

3.

Equal Remuneration Act 1976

4.

The Indecent Representation of Women (Prohibition) Act 1986

5.

The Commission of Sati (Prevention) Act 1987

6.

Protection of Women from Domestic Violence Act 2005

7.

Maternity Benefits Act 1961

8.

Child Marriage Prohibition Act 1929
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Offences Against women
Dowry: What began as a gift of land to a woman as her inheritance in an essentially agricultural
economy today has degenerated into gifts of gold, clothes, consumer durables and large sums of cash,
which sometimes entails the impoverishment and heavy indebtedness of poor families. In the course of
time dowry has become a widespread evil and it has now assumed menacing proportions. Surprisingly
it has spread to different communities across the country, which were traditionally non-dowry taking
communities. With the increasing greed for the easy inflow of money on account of a bride the chilling
stories of bride burning started coming to light. With a view to eradicating the rampant social evil of
dowry from the Indian society, the Parliament passed the Dowry Prohibition Act in 1961 which applies
not merely to Hindus but to all communities like— Muslims, Sikhs, Christians and others. Giving, taking
and demanding dowry is a criminal offence under the Dowry Protection Act and the Indian Penal Code.
Domestic Violence: Violence within family settings is primarily a male activity. The prime targets
are women and children. The women have been victims of humiliation and torture for as long as we have
written records of the Indian society. Despite several legislative measures adopted in favour of women
during the last 150 years, continuing spread of modern education and women’s gradual economic
independence, countless women have continued to be victims of discrimination and violence in the country
(Singh 2002: 168). Increasing family violence in modern times has compelled many social scientists to
be apologists for the traditional joint family- as happy and harmonious, a high-voltage emotional setting,
imbued with love, affection and tenderness. India’s past has been so romanticized by certain scholars
that they have regarded the joint family as the best form of family. There are data showing that in India
40 percent of women have experienced violence by an intimate partner. These stark figures underline
the fact that, although the home and community are places where women provide care for others, they
are also places where millions of women experience coercion and abuse. A study of five districts of the
State of Uttar Pradesh has revealed that 30 percent of currently married men acknowledge physically
abusing their wives (UNC 1997). Similarly, the multi-sectoral survey done by the International Clinical
Epidemiologists Network (INCLEN) has reported that two out of every five married women reported
being hit, kicked, beaten or slapped by their husbands.
About fifty percent of the women experiencing physical violence also reported physical abuse during
pregnancy. With the rise in the level of education and exposure to mass media, women tend to have
greater awareness of the notion of gender equality, faith in the effectiveness of legal action to protect
their rights, and confidence in such institutions as family courts and certain voluntary organizations
working for women. Yet there is no sign of abatement in gender related violence. Cases of domestic
violence, like wife-battering and forced incest with the women of the household, are so personal and
delicate that they are seldom reported to the police or law courts. We are sure that the recent legislation
of anti-domestic violence act of 2005 would certainly take care of the problem of gender-based violence
of the Indian woman to a very large extent. There is another side of the story of domestic violence as well
which has remained uncovered, particularly by feminist writers. It is roughly estimated that every year
more than 58000 educated women are making the life of their husbands hell by misusing anti-dowry law
and domestic violence act and under these laws legal terrorism is continuing openly to extort money from
the husbands and their families. More than 52000 married men are ending their life due to various type of
harassment and domestic violence faced form their beloved wives in the form of verbal abuse, financial
abuse, mental abuse, sexual abuse, relationship cheating, etc.
Eve teasing
Eve teasing is a euphemism used in India for public sexual harassment or molestation of women
by men, with use of the word “Eve” being a reference to the biblical Eve, the first woman. It implies that
the woman is in some way responsible for the behaviour of the perpetrators of this act. Considered a
problem related to delinquency in youth, it is a form of sexual aggression that ranges in severity from
sexually suggestive remarks, brushing in public places and catcalls to outright groping. Sometimes it is
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referred to with a coy suggestion of innocent fun, making it appear innocuous with no resulting liability
on the part of the perpetrator. Some voluntary organizations have suggested that the expression be
replaced by a more appropriate term. According to them, considering the semantic roots of the term in
Indian English, Eve teasing refers to the temptress nature of Eve, placing responsibility on the woman
as a tease.
Sexual harassment by strangers, as with any type of harassment has been a notoriously difficult
crime to prove, as perpetrators often devise ingenious ways to harass women, even though eve teasing
usually occur in public places, streets, and public transport. Some feminist writers claim that this behaviour
is a kind of “little rape”. Sexual harassment includes such unwelcome sexually determined behaviour
whether directly or implication such as (a) physical contact, (b) a demand or request for sexual favours,
(c) sexually coloured remarks, (d) showing pornography, (e) any other unwelcome physical, verbal or
non - verbal conduct of sexual nature. In Vishaka v. State of Rajasthan and others (AIR 1997 SC
3011 to 3016), the Supreme Court of India laid down the norms and guidelines to be followed by the
employers for tackling the incidents of sexual harassment of women at workplace and other institutions.
The guidelines issued by the Supreme Court also suggested regarding setting up of a complaints redress
forum in all work places and amendment of the disciplinary / conduct rules governing employees by
incorporating the norms and guidelines.
Convention for Elimination of All Forms of Discrimination Against Women (CEDAW)
Apparel Export Promotion Council v. A.K.Chopra (1991 1 SCC 759)
M/s. Saudi Airlines v. Shenaz Mudbhatkal
Rupan Deol Bajaj v. KPS Gill (1995 6 SCC 194)

Compensation to Rape Victims :
Delhi Domestic Working women’s forum v. Union of India (AIR 1995 1SCC 14)
Bodhisathwa Gautham v. Subhara Chakraborthy (1996 1 SCC 490)
Persons killed in fake encounters: Peoples Union for civil liberties v. Union of India (AIR 1997
SC 1203)
Prostitution is the act or practice of providing sexual services to another person in return for
payment. The person who receives payment for sexual services is called a prostitute. According to a
Human Rights Watch report, Indian anti-trafficking laws are designed to combat commercialized vice.
The primary law dealing with the status of sex workers is the 1956 law referred to as The Immoral Traffic
(Suppression) Act (SITA). According to this law, prostitutes can practice their trade privately but cannot
legally solicit or ‘seduce’ customers in public. Clients can be punished for sexual activity in proximity to
a public place. Organized prostitution (brothels, prostitution rings, pimping, etc.) is illegal. As long as it is
done individually and voluntarily, a woman (male prostitution is not recognized in the Indian constitution)
can use her body’s attributes in exchange for material benefit. In particular, the law forbids a sex worker
to carry on her profession within 200 yards of a public place. Unlike as is the case with other professions,
sex workers are not protected under normal labour laws, but they possess the right to rescue and
rehabilitation if they desire and possess all the rights of other citizens.
In practice SITA is not commonly used. The Indian Penal Code (IPC) which predates the SITA
is often used to charge sex workers with vague crimes such as “public indecency” or being a “public
nuisance” without explicitly defining what these consist of. Recently the old law has been amended as
The Immoral Traffic (Prevention) Act or PITA. The Immoral Traffic (Prevention) Act or PITA is a 1986
amendment of legislation passed in 1956 as a result of the signing by India of the United Nations’
declaration in 1950 in New York on the suppression of trafficking
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Trafficking is a crime against humanity. It involves an act of recruiting, transporting, transferring,
harbouring or receiving a person through a use of force, coercion or other means, for the purpose
of exploiting them. Every year, thousands of women and children fall into the hands of traffickers, in
their own countries and abroad. Article 23 under Part 3 (Fundamental Rights) of the Indian constitution
prohibits trafficking of human beings in the territory of India. It states that Traffic in human beings and
beggar and other similar forms of forced labour are prohibited and any contravention of this provision
shall be an offence punishable in accordance with law. Thus constitution ensures prohibition of trafficking.
At the same time Section 366A of IPC States that trafficking of a minor girl (below 18 years of age) from
one part of the country to the another is punishable. Juvenile Justice (Care and Protection of Children)
Act,2000 is relevant to children who are vulnerable and are therefore likely to be inducted into trafficking
and thereby protects children from trafficking.
The Ministry of Women and Child Development was made the nodal agency by the government
to deal with human trafficking in India. A nodal cell against human trafficking has been constituted in the
Ministry of Home Affairs. The National Human Rights Commission has formulated an integrated plan
of action to prevent and combat human trafficking with special focus on women and children. However
there is still a lack of clarity in government policies with regard to human trafficking.
Child Labour Any child below the age of 14, who is engaged in employment is called child labour.
In other words non-school going child irrespective of the fact whether employed in wage or non - wage
work. Evidence suggests that they are quite vulnerable and their exposure to violations of their protection
rights remains widespread and multiple in nature. The manifestations of these violations are very varied,
ranging from child labour and child trafficking to commercial sexual exploitation and many other forms of
violence and abuse. With an estimated 12.6 million children engaged in hazardous occupations (2001
Census), for instance, India has the largest number of child labourers under the age of 14 in the world.
Although poverty is often cited as the cause underlying child labour, other factors such as discrimination,
social exclusion, as well as the lack of quality education or existing parents’ attitudes and perceptions
about child labour and the role and value of education need also to be considered. The main reason
which gives rise to child labour is widespread unemployment and underemployment among the adult
poor strata of the population, inter alia, due to sharp growth of population.
The major provisions of the Constitution relating to children are:
Fundamental Rights
Article 14: “The State shall not deny to any person equality before the law or the equal protection
of laws within the territory of India.”
Article 15: “The State shall not discriminate against any citizen... Nothing in this Article shall prevent
the State from making any special provisions for women and children.”
Article 21: “No person shall be deprived of his life or personal liberty except according to the
procedure established by law.”
Article 23: “Traffic in human beings and begar and other forms of forced labour are prohibited and
any contravention of this provision shall be an offence punishable in accordance with the law.”
Article 24: “No child below the age of 14 years shall be employed to work in any factory or mine or
engaged in any other hazardous employment.”

Directive Principles of State Policy
Article 39: “Right of children and the young to be protected against exploitation and to opportunities
for healthy development, consonant with freedom and dignity.”
Article 42: “Right to humane conditions of work and maternity relief.”
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Article 45: “Right of children to free and compulsory education.”
Article 46: “To promote educational and economic interests of weaker sections to protect them
from social injustice.”
Article 47: “The State shall endeavour to raise the level of nutrition and standard of living and to
improve public health.”
The National Commission for Protection of Child Rights (NCPCR) was set up in March 2007 under
the Commission for Protection of Child Rights Act, 2005, an Act of Parliament (December 2005). The
Commission’s Mandate is to ensure that all Laws, Policies, Programmes, and Administrative Mechanisms
are in consonance with the Child Rights perspective as enshrined in the Constitution of India and also
the UN Convention on the Rights of the Child. The Child is defined as a person in the 0 to 18 years age
group.
The Commission visualises a rights-based perspective flowing into National Policies and
Programmes, along with nuanced responses at the State, District and Block levels, taking care of
specificities and strengths of each region. In order to touch every child, it seeks a deeper penetration
to communities and households and expects that the ground experiences inform the support the field
receives from all the authorities at the higher level. Thus the Commission sees an indispensable role
for the State, sound institution-building processes, respect for decentralization at the level of the local
bodies at the community level and larger societal concern for children and their well-being.

UNIT VI - LAW AND WOMEN EMPOWERMENT
Policies and Programmes for the Empowerment of Women
In the past 60 years of independence there has been quite a lot of work done towards the benefit of
women. In initial 5 yr plans, the focus was on welfare of women. Later on the focus shifted to development
and currently the focus is on empowerment. In 2001, National Policy for Women Empowerment was
adopted. It main points are 1.

To create an environment so that women feel involved in the making of economic 		
and social policies.

2.

To give equal share in social, economic, and political aspects.

3.

To remove discrimination against women by enacting various laws.

4.

To encourage equal treatment of women in the society.

The following are other measures adopted towards this end.
1.

Swayamsidha Scheme - Implemented by joining Indira Awas Yojana and Mahila Samruddha
Yojana, whose objective is the ensure the total development of women.Under this policy,
women can directly control and audit the programs. It is implemented at gram and village
panchayat level by Govt. as well as NGOs.

2.

Swahdhar Scheme - It helps destitute women to learn vocation and financial support so
that they can start earning on their own.

3.

Kishori Shakti Yojana

4.

Mahila Samriddhi Yojana

5.

Maternity Benefits Scheme

6.

Rashtriya Mahila Kosh

7.

Scheme for working women’s hostels
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8.

Development of women and children in rural areas

9.

Margin Money Loan scheme

Self Help Groups
A self-help group (SHG) is a village-based financial intermediary usually composed of 10¬20 local
women. SHG is a registered or unregistered group of micro entrepreneurs having homogeneous social
and economic background, voluntarily coming together to save small amount regularly, to contribute a
common fund and to meet their emergency needs on mutual help basis.
In India, self employment has been recognized as an essential force of development in rural areas. It
has emerged as a strategy designed to improve the socio-economic life and mainly focuses on extending
the benefits of development to the poorest in the rural areas improving their standard of living and selfrealization. SHGs in India are integrating the low income segments with rest of the rural community by
ensuring them a better participation in a more equitable share in the benefit of developments. These
Groups are not only speeding up economic growth, but also providing jobs and improving the quality of
rural life towards self-reliance. Self-employment needs a very wide ranging and comprehensive set of
activities, relevant to all aspects of rural economy and covering rural people including skilled, unskilled
and landless labours and artisans of Rural India. Even though the Rural Indians put their entrepreneurial
skills in all the rural development activities their economic status has not improved to the expected level.
Although they have much potential; they are ignorant of converting their skills into reality. In short SHG
performs the following functions
1.
Improve efficiency of the credit system
2.

Channel of financial conclusion

3.

Resource mobilization

4.

Promote savings and banking habit

5.

Improve the living condition of the poor

6.

Empowerment of women

7.

Promote social and economic justice

8.

Community actions

9.

Develop individual skills of the community members

10.

Livelihood finance and employment generation

11.

Reduce influence of unorganised sector

12.

Benificial to the financial sector

National Commission for Women
In January 1992, the National Commission for Women (NCW) was set up as a statutory body under
National Commission for Women Act,1990 to review the constitutional and legal safeguards for women;
recommended remedial measures, facilitate, redressal of grievances and advise the government on all
policy matters affecting women.

************
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3. LAW OF CONTRACTS - II
INDEMNITY
Definition
According to dictionary meaning, indemnity is protection against loss, or It is a security against, or
Compensation for loss etc. According to Sec. 124 of the Indian Contract Act, a contract of indemnity means
“a contract by which one party promises to solve the others from loss caused to him by the conduct of the
promise or himself or by conduct of any other person”. For instance, a contract to indemnify B against the
consequences of any proceedings which C may take against B in respect of a certain sum of 200 rupees.
This is a Contract of Indemnity. The person who promises to indemnity is known as “indemnifies” and the
person in whose favour such a promise is made is known as indemnified or indemnity holder.

England
Under English law the word indemnity carries a much wide meaning than given to it under the
Indian Contract Act. It includes a contract to save the promise from a loss, whether it be caused by
human agency or any other event like an accident and fire.
The definition of Contract of Indemnity as given in the Indian Contract Act is not exhaustive. It
includes (a) express promises to indemnity; and (b) cases where the loss in caused by the conduct of
the promisor himself or by the conduct of any other person. It does not include (a) implied promise to
indemnity; and (b) cases where loss arises from accident and events not depending on the conduct of
the promisor or any other person.

Principles of equity
According to the rules evolved by the Court of equity that the indemnity-holder can now compel the
indemnifies to save him from the loss in respect of liability against which indemnity has been promised.
In India, it has been held that Sec. 124 and 125 of the Contract Act are not exhaustive of the law of
indemnity and the Courts here would apply the same equitable principles that in England do. (Gajanan
Moreshwar v. Moreshwas Madan / AIR / 1942 Bam. 302).
Sec. 125 deals with rights of Indemnity-holder (i.e. indemnified) when sued. According to it, an
indemnity holder is entitled to recover from the promisor (i.e. indemnifier).]

Right of indemnity holder when sued
(1)

all damages which he may be compelled to pay in any suit in respect of any matter to
which the promise to indemnify applies;

(2)

all costs which he may be compelled to pay in bringing or defending such suits. But the
indemnified should have acted as any prudent man would act under similar circumstances
in his own case, or with the authority of the promisor (indemnifier); and

(3)

all sums which he may have paid under the terms of any compromise of any such suits.
The compromise should not be contrary to the orders of the promisor (indemnifier) and
should be prudent or authorised by the promisor.
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Rights of Indemnifier
The Indian Contract Act is silent regarding the rights of the indemnifier (promisor) in a contract
of indemnity. It may be said, on the authority of the English Law, that the rights of the indemnifier are
analogous to the rights of a surety.
Time of commencement of the indemnifier’s liability:
The Indian Contract Act (Sec. 125) does not state the time of the commencement of the indemnifier’s
liability under the contract. Different High Courts have been observing different rules in this connection.
Some High Courts have held that the indemnifier is not liable until the indemnified has incurred an actual
loss. Others have held that the indemnified can compel the indemnifier to make good his loss even
before he actually discharged his liability. (Osman Jamal & Sons v. Gopal, (1919) 56 Cal. 262). It has
been observed by Burkley L.J. v. Richardson Exparte etc. Re (1911) 2 K.B. 705.
Indemnity is not given by repayment after payment. Indemnity requires that the party to be
indemnified shall never be called upon to pay.
The latter view, which is based on equitable principles, has now almost come to stay

Implied indemnity dealt with Sec. 59, 145, 164 and 222 of the Contract Act.
Sec. 59: Application of payment where debt to be discharged is indicated.
Sec. 145: Implied promise to indemnify surety.
Sec. 164: Bailors responsibility to bailee.
Sec. 222: Agent to be indemnified against consequences of lawful acts.

Distinction between Indemnity and Guarantee
Indemnity
1 In a contract of indemnity, there are to parties
to contract viz. the indemnifier (promisor) and the
indemnified (promisee).
2. The liability of the indemnifier to the indemnified
is primary and independent.

Guarantee
In a contract of guarantee there are three parties
to the contract viz. the creditor the principal, debtor
and the surety.
The liability of the surety to the creditor is collateral
or secondary the primary liability being that of the
principal debtor.
3. There is only one contract in the case of a There are three contracts one between the principal
contract of indemnity (i.e.) between the indemnifier debtor and the creditor the second between the
creditor and the surety, and the third between the
and the indemnified.
surety and the principal debtor.
4. It is not necessary for the indemnifier to act at It is necessary that the surety should give the guarthe request of the indemnified.
antee at the request of the debtor.
5. The liability of the indemnifies arises only on the There is usually an existing debt of which is guarhappening of contingency.
anteed by the surety.
6. An indemnifier cannot sue a third party for loss
in his own names, because there is no privity of
contract. He can do so only if there is an assignment
in his favour

A surety on discharging the debt due by the
principal debtor steps in to the shoes of the creditor.
He can proceed against the principal debtor in his
own right.
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CONTRACT OF GUARANTEE
1. A Contract of Guarantee is a tripartite agreement which contemplates the principal debtor, the
creditor and the surety. If there is a triangular relationship in which the following three collateral contracts
may distinguished (a)

As between creditor and principal, there is a contract out of which the guaranteed debt
arises;

(b)

As between surety and creditor, there is contract by which surety guarantees to pay
principals debt in case of his principal debtor default.

(c)

As between surety and principal debtor there is a contract that principal debtor shall
indemnify surety in case surety pays in the event of a default by principal debtor, this is a
implied contract.

Sec. 126 defines “contract of guarantee - A contract of guarantee is a contract of perform the
promise or discharge the liability of a third person in case of his default”. A guarantee may be either oral
or written.
According to English Law such a contract (guarantor) must be in writing and signed by the person
to be charged with. (Sec. 4 of the statute of frauds 1677).

2.

Essentials and nature of guarantee
(1)

The contract of guarantee requires the concurrence of all the three parties to a contract of
guarantee viz. the principal debtor, the creditor and the surety.

(2)

The primary liability in some person. There must be a primary liability in some person other
than the surety. The word liability in Sec. 126 means ‘a liability which is enforceable at law.
If that liability does not exist, there cannot be a contract of guarantee. But a guarantee
given for the debt of a minor is an exception to this rule. The primary liability in a contract
of guarantee is that of the principal debtor, the liability of the surety is secondary. It arises
only when there is a default by the principal debtor.

(3)

Benefit to the principal debtor is sufficient consideration. For the surety’s promise, it is not
necessary that there should be direct consideration between the creditor and the surety,
it is enough that the creditor has done something for the benefit of the principal debtor.
(Sec. 127).
A contract of guarantee must have all the essential elements of a valid contract.
All the parties must be capable of entering into a valid contract, though the principal
debtor may be a person suffering from incapacity to contract. In such a case, the surety is
regarded as the principal debtor and is liable to pay personally even though the principal
debtor (eg. when he is a minor) is not liable to pay.

(4)

3.

The consent of the surety should not have been obtained by misrepresentation or
concealment. If the guarantee has been obtained that way, the guarantee is invalid.
(Sec. 142 & 143). (eg.) if a cashier has been found guilty of embezzlement but this fact is
not disclosed when a surety has been made to guarantee the future conduct of the cashier,
the surety will not be liable as such under this circumstances.

Liability of surety: According to Sec. 128

The liability of the surety is coextensive with that of the principal debtor, unless it is other wise
provided by the contract.
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(a)

4.

The surety’s liability is coextensive with that of the principal debtor mans that his liability is
exactly the same as that of the principal debtor. For instance, the principal debtor make a
default in the payment of a debt of Rs.10,000/-, the creditor may recover from the surety
the sum of Rs.10,000 plus interest becoming due thereon as well as the amount spent by
him in recovering that amount.
(b) Limitation: If the principal debtor’s liability is reduced (eg.) after the creditor has recovered
a part of sum due from him out of his property the liability of the surety is also reduced
accordingly. In Narayan Singh v. Chatter Singh, it has been held that the liability of an
agriculturist who was the principal debtor, was scaled down under the Rajasthan Relief
of Agricultural Indebtedness Act, 1957. The effect of scaling down the principal debtor’s
liability was that the surety’s liability has also been reduced accordingly.
(c) If the principal debtor’s liability is affected by illegality, so is also that of the surety. Therefore
where the liability of the principal debtor is held to be not enforceable on the ground of the
contract being illegal, there is no question of surety being made liable.
(d) If the principal debtor happens to be a minor and the agreement made by him is valid, the
surety too cannot be made liable in respect of the same because the liability of the surety
is con-extensive with that of the principal debtor.
(e) If the guarantee is only for a part of the entire debt, then the surety is liable for only that part
(eg.) the debt amount is Rs.10,000/-, the guarantee amount is for Rs.7000/-, the surety is
liable only for Rs.7,000/-.
Kinds of Guarantee

The function of a contract of guarantee is to enable a person to get a loan or goods on credit, or
an employment. A guarantee may therefore be given for (i) the repayment a debt; (ii) the payment of
the price of the goods sold on credit; and (iii) the good conduct or honesty of a person employed in a
particular office. In the last case the guarantee is called a fidelity guarantee.
A guarantee may be given for an existing or a future, debt or obligation. In the former case it is
called retrospective guarantee and in the latter case, prospective guarantee.
A guarantee may be in respect of a single transaction or in respect of a number of transactions.
Two type of guarantee are (1) Specific guarantee (2) Continuing guarantee.
Specific guarantee: When a guarantee extends to a single transaction or debt, it is called a
specific or single guarantee. It comes to an end when the guaranteed debt is duly discharged or the
promise is duly performed.
Continuing guarantee: When a guarantee extends to a series of transactions, it is called continuing
guarantee (Sec.129). The liability of the surety in case of a continuing guarantee extends to all the
transactions contemplated until the revocation of the guarantee.
Revocation of a continuing guarantee: A continuing guarantee can be revolved as to future
transactions in two ways.
(1) By notice - Sec. 130: A continuing guarantee may at anytime be revoked by the surety as
to future transaction, by notice to the creditor.
(2) By death of surety - Sec. 131: The death of the surety operates, in the absence of any
contract to the contrary as a revocation of a continuing guarantee, so far as regards future
transactions.
The liability of the surety for previous transaction however remains.
(3) By Novatiuos - Sect. 62: Substitution of a new contract of guarantee for an old between
same or different parties.
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5.Discharge of surety from liability
When the liability of surety, which he had undertaken under a contract of guarantee, is extinguished
or comes to an end, he is said to be discharged from liability. The modes of discharge of a surety, as
recognised by the Indian Contract Act are as under :
(1)

Revocation by surety - Sec. 130

(2)

By death of surety - Sec. 131

(3)

By variance in the terms of contract - Sec. 133

Any variance made without the surety’s consent in the terms of contract between the principal
debtor and the creditor, discharges the surety as to transactions subsequent to the variance.
Illustration: C agrees to appoint B as his clerk to sell goods at yearly salary, upon as becoming
surety to C for B’s duly accounting for money received by him as such clerk, Afterwards, without A’s
knowledge or consent, C and B agree that B should be paid by commission on the goods sold by him
and not by a fixed salary. A is not liable for subsequent misconduct of B.
(4) Discharge of surety by release of discharge of principal debtor - Sec. 134: The surety is
discharged by any contract between the creditor and the principal debtor, by which the principal debtor
is released or by any act or omission of the creditor, the legal consequence of which is the discharge of
the principal debtor. But the surety is not discharged by operation of law.
The omission of the creditor to sue within the period of limitation does not discharge the surety.
Illustration: A contracts with B for a fixed price to build a house for B within a stipulated time, B
supplying the necessary timber, C guarantees A’s performance of the contract. B omits to supply the
timber, C is discharged from his suretyship. (Sec.128 and Sec. 140 also noted for this point).
(5) Discharge of surety when creditor compounds with gives time to or agree not to sue, principal
debtor - Sec. 135: A contract between the creditor and the principal debtor by which the creditor makes
a composition with or promise to give time to or not to sue, the principal debtor, discharged the surety,
unless the surety assents to such contract.
According to this Section a contract between the creditor and the principal debtor discharges the
surety in the following three circumstances:
(i)

When the creditor makes composition with the principal debtor;

(ii)

When the creditor promises to give time to the principal debtor; and

(iii)

When the creditor promised not to sue the principal debtor.

It may be noted that in the above stated circumstances, the surety is discharged if the creditor and
the principal debtor make such contract without the consent of the surety. If such a contract is made with
the consent of the surety, he would not be discharged.
(6) By creditor’s act or omission impairing surety’s eventual remedy - Sec. 139: If the creditor does
any act which is inconsistent with the right of the surety or omits to do an act which his duty to the surety
requires him to do, and the eventual remedy of the surety himself against the principal debtor is there by
impaired, the surety is discharged. If the surety’s eventual remedy is not impaired against the principal
debtor, the surety is not discharged. (Dalichand v. State AIR 1976 Raj 113).
Illustration: B contracts to build a ship for C for a given sum to be paid by installments as the work
reaches certain stages. A becomes surety to C for B’s due performance of the contract. C without the
knowledge of A, prepays to B the last two installments. A is discharged by this prepayment.
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(7) By loss of the security the creditor - Sec. 151: If the creditor loses or without the consent of the
surety, parts with any security given to him at the tie o the contract of guarantee, the surety is discharged
from liability to the extent of the value of security. If there are two or more debts each secured by separate
security, the surety for one of the debt is not discharged of the creditor loses or parts with the security or
securities relating to other debts.
For instance, the seller of the goods allows the buyers to take away the goods without insisting for
the payment of the price for the same, the surety who guarantees the payment of the price by the buyer,
is discharged from his liability.
(8) By novation - Sec. 62: Substitution of a new contract of guarantee for an old, one either between
different parties the consideration for the new contract being the mutual discharge of the old contract.
The original contract of guarantee is such a case comes to an end.
(9) By invalidation of contract: Sec. 142: (a) Guarantee obtained by misrepresentation. Sec. 143:
(b) Guarantee obtained by concealment. Sec. 144: (c) Guarantee on contract that creditor shall not act
on it until a co-surety joins. (d) Failure of consideration.
6.
Rights of Surety
(a)

(b)

Against the principal debtor:
(i)

Right of subrogation - Sec. 140: The surety upon or payment or performance of all that
he is liable for is invested with all the rights which the creditor had against the principal
debtor. (The surety steps into the shoes of the creditor)

(ii)

Right of indemnity - Sec. 141: He is entitled to recover from the principal debtor whatever
sum he has rightfully paid under the guarantor, but no sum which he has paid wrongfully.

Against the creditor:

Right to securities with the creditor - Sec. 141: According to which a surety is entitled to the benefit
of every security which the creditor has against the principal debtor at the time when the contract
of suretyship is entered into. It means that the surety has not right to those securities which the
creditor obtained from the principal debtor after making the contract of guarantee.
In the above point English law is different from Indian law. According to English law, a surety is
entitled to the benefit of even those securities which the creditor has received after making the
contract of guarantee.
(c)

Right against the co-sureties:

Sec.146: The co-sureties are in the absence of any agreement to the contract liable to contribute
equally.
Illustration: A, B and C are sureties to D for the sum of Rs 3,000/- lent to E. E makes default
in payment. A, B and C are liable as between themselves, to pay Rs. 1000/- each.
Illustration (Contract to the Contrary): A, B and C are sureties to D for sum of Rs. 1,000/- to
E and there is a contract between A, B and C that A is to be responsible to the extent of one
quarter, B to the extent of one quarter and C to the extent of one half. E makes default in
payment. As between the sureties, A is liable to pay Rs. 250/-, B is Rs. 250/- and C is Rs.
500/-.
Sec.147: If they are bound in different sums, they are liable to pay equally as far as the limits
of their respective obligations permits.
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BAILMENT
Contract of Bailment are also a special class of contracts. The word Bailment is derived from the
French world ‘bailer’ which means ‘to deliver’. Sec. 148 defines bailment as under:

1.Bailment, bailor and bailee defined:
A bailment is the delivery of goods by one person to another for some purpose upon a contract
that they shall, when the purpose is accomplished be returned or otherwise disposed of according to the
directions of the person delivering them. The person delivering the goods is called the bailor, the person
to whom they are delivered is called the bailee.
Sometimes there may be bailment even without a contract, (eg) when a person finds goods
belonging to another, a relationship of bailor and bailee is automatically created between the finder and
owner (eg.) B is armaments having been stolen and recovered by the Police, disappeared from Police
custody. Held the state was liable the contract of bailment having been implied. (B. Asavva K.D. Patil v.
State of Mysore, 1977 SC).

2. Essential of Bailment:
1)
Contract;
2)
Delivery of goods for some purpose;
3)
Return of the goods after the purpose is achieved or their disposal according to the bailor’s
directions.
Delivery: Means transfer of possession of the goods from one person to another. This
is called actual delivery. Delivery need not always be actual. It may sometimes be a
constructive or symbolic delivery.
		
Transferring of the key of the godown may be deemed to be delivery of goods.
Classification of Bailment:
1)
Bailment for the benefit of the bailor;
2)
Bailment for the benefit of the bailee; and
3)
Bailment for the mutual benefit of the bailor and bailee.
Bailment may also be classified into (1) Gratuitous bailment and (2) Non-gratuitous 		
bailment for reward. (Sec. 150 - Bailors duty to disclose)
3.
Distinction between bailment and pledge:
(1) Bailment is a wider term. It includes pledge. Pledge is a kind of bailment, where the goods
are delivered by one person to another as a security for payment of a debt or performance
of a promise. It means that if the goods serve as security, it is pledge, where as when the
goods are given for some other purpose, for example a watch is given for repairs, it is
bailment.
(2) In the case of default by the pawnor to repay the debt, the Pawnee may, after giving notice
to the pawnor sell the goods pledged with him (Pledge). The bailee may how ever either
retain the goods or sue for his charges (Bailment).
If the owner maintains control over the goods, there is no bailment. (Kaliaperumal v. vasalakshi,
AIR 1938, Mad - 32)
4. Duties of Bailee:
(1) Duty to take reasonable care of the goods bailed. (Sec. 151-152)
(2) Duty not to make unauthorised use of the goods bailed. (Sec. 153-154)
(3) Duty not to mix bailor goods with hi own goods. (Sec. 155-157)
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(4) Duty to return the goods on fulfillment of the purpose. (Sec. 159-161, 165-167)
(5) Duty to delivery to the bailor increase or profit on the goods bailed. (Sec.163)
(6) Not to set up adverse title.
Rights of Bailee:
(1) To recovers necessary expenses incurred on bailment. (Sec.158)
(2) To recover compensation from the bailor. (Sec. 164)
(3) Right to have an lien on the goods bailed. (Sec. 170-171)
(4) Right of suit against wrongdoer. (Sec. 180)
(5) Right of Remuneration.
Duties of the Bailor:
(1) Bailor duty of discloser. (Sec. 150)
(2) To bear extra-ordinary expenses of bailment.
Rights of Bailor:
(1) To receive back the goods.
(2) Right to indemnify the bailee.
5. Lien:
A right to retain possession of the goods. Two types (1) Particular lien (Sec.170) and (2) General
lien (Sec. 171).
A Particular lien is one which is available to the bailee against only those goods in respect of which
he has rendered any service involving the exercise of labour or skill (Particular purpose). Otherwise
called as Special lien.
A General lien means the right to retain all the goods or any property of the bailor or other party
until all the claims of the holder are satisfied. This is a right to retain the property of another for general
balance of account.
The right of Particular lien has been recognised not only in favour of a bailee but in some other
cases also which are as under:
(i)
Lien of finder of goods. (Sec. 168)
(ii) Pawnees or pledgee’s lien. (Sec. 173-174)
(iii) Agents lien. (Sec. 221)
(iv) Unpaid seller’s lien. (Sec. 147, Sale of Goods Act, 1930)
(v) Partner’s lien. (Sec. 52, Indian Partnership Act, 1932)
Lien how lost: The right of lien is a right to retain possession of the goods, and therefore, this right
can be exercised so long as the bailee continues in possession. Once the bailee parts with the possession
his right to lien comes to end. If the bailer’s right of lien has ended by parting with the possession, it is
not revived if he happens to get the possession again.
Termination of bailment: (1) On the expiry of the period; (2) On the achievements of the object; (3)
Inconsistent use of goods; (4) Destruction of the subject matter; (5) Gratuitous bailment.
6. Pledge or Pawn:
Pledge is also a special class of contract. Pledge is a kind of bailment of goods with a special
purpose.
According to Sec. 172, The bailment of goods as security for payment of a debt or performance
of a promise is called pledge. The bailor is in this case called Pawnor. The bailee is called the Pawnee.
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Rights of Pawnee:
(1) Right to retain the goods pledged. (Sec. 173-174)
(2) Right to recover extraordinary incurred by him. (Sec. 175)
(3) Right to suit to procure the debt and sale of the pledged goods. (Sec. 176)
(4) Right against the true owner when the pawner’s title is defective.
Right to Pawnor
(1) Right to redeem - Sec. 177 - Right of redemption of the goods also includes a right to any
accretion to the goods pledged. (Profit)
(2)

This is a debtor pledges his shares of a certain company with a bank and during the period
of pledge the company issues books shares and right shares, the Pawnor on redemption
will be entitled to such bonus and right shares also.

7. Pledge by non-owners:
The general rule is that it is the owner who can ordinarily create a valid pledge. But in the following
cases even a non-owner can create a valid pledge:
(1) Pledge by a Mercantile agent. (Sec. 178)
(2) Pledge by person in possession under voidable contract. (Sec. 178A - Phillips v. Brooks)
(3) Pledge by person with a limited interest (Sec. 179)
(4) Pledge by seller in possession after sale. (Sec. 30(1) - Sale of Goods Act)
(5) Pledge by buyer in possession after sale. (Sec. 30(2) - Sale of Goods Act)

AGENCY
(1) Sec. 182: Defines the terms Agent and the Principal as follows:
An ‘agent’ is a person employed to do any act for another or to represent another in dealings with
their person. The person for whom such act is done, or who is so represented is called the ‘principal’.
In an agency one person (Principal) employs another person (Agent) to represent him or to act on
his behalf, in dealing with a their person.
		
Rules of Agency:
(a) Whatever a person competent to contract may do himself, he may do through an agent.
(b) He who does through another does by himself. The acts of an agent therefore are the acts
of the principal. This is however subject to certain conditions.
Creation of Agency:
The relationship of principal and agent may be created by the following situations:
(1) By actual authority being conferred on the agent to act on behalf of the principal. Such
authority may be either Express or Implied. (Sec. 187). Authority is said to be express
when it is given by words, spoken or written. An authority is said to be implied when in is
to be inferred from the circumstances of the cases.
(2) By agents authority to act on behalf of the principal in a situation of emergency; (Agency
of necessity) (Sec. 189)
(3) By the conduct of the principal, which creates on agency on the basis of the Law of Estoppel
(Implied agency) (Sec. 237)
(4) By ratification of the agent’s act by the principal, even though the same has been done
without the principal prior authority. (Sec. 196-200)
(5) By presumption of agency in husband-wife relation.
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2.

Distinction between Agent and Servant and Independent contractor:
An agent is a person employed for the purpose of bringing the employer into legal relation with
another party.
A servant on the other hand is a person employed to work under the immediate control and direction
of his master and he does not necessarily create relations between his employer and their person.
The principal has the right to direct what work the agent has to do; But a master has further right so
direct how the work is to be done.
Agent and Independent contractor:
A agent is bound to act in the matter of the agency subject to the directions and control of the
principal. Whereas an independent contractor merely undertakes to perform certain specified work or
produce a certain specified result in his own way and independently of the employer’s control.
3.
Who may employ agent? (Sec. 183):
Any person who is of the age of majority according to the Law to which he is subject and who is of
sound mind may employ an agent.
Who may be an agent? (Sec. 184: As between principal and third person, any person may become
an agent; but no person who is not of the age of majority and of sound mind can become an agent. So
as to responsible to his principal according to the provisions in that behalf herein contained.
Kinds of Agent:
Depending on the kind of authority given to the agent to act on behalf of the principal, the agent are
of various kinds.
(a) Auctioneers: He is mercantile agent. An auctioneer is an agent whose business is to sell
goods or other property by auction (i.e.) by open sale. The authority vested in him is to
sell the goods only and not to give warranty ties on behalf of the seller, unless expressly
authorised in that behalf.
(b) Factors: A factor is a mercantile agent who is entrusted with the possession of goods for
the purpose of the sale. He has also power to sell goods on credit and also receive price
from the buyer.
(c) Broker: A broker is an agent who as an authority to negotiate the sale of purchase of
goods on behalf of his principal with a third person. Unlike a factor he himself has no
possession of the goods. He merely makes the two parties to enter into the contract. He
gets his commission whenever any transaction materialises through his efforts.
(d) Commission Agent: A commission agent is a person who buyers or sells goods in the
market on behalf of his employer on the best possible terms and who receives commission
for his labours.
(e) Delcredere Agent: He is a mercantile agent, who on the payment of some extra commission
known as delcredere commission, guarantees the performance of contract by the third
person. If in such a case the third person, for instance fails to pay for the goods supplied to
him, the principal can bring an action against the delcreder agent for the same. The liability
of the delcredere agent, like that of a surety, is secondary and the same arises if the third
part fail to apply to the principal what is due under the contract.
Delegation of authority:
When an agent has undertaken to perform certain duties personally, he is not allowed to delegate
his duties to another person. The rule is contained in the Maxim Delegatus Nonpotest Delegare. Which
means that an agent to whom some authority has been delegated can not further delegate that authority
to another person (i.e.) he can not appoint a sub agent.
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Exceptional situations when a sub-agent can be validly appointed:
(i)
when there is a custom of trade to that effect, the agent may employ a sub-agent;
(ii) when the nature of agency so requires, an agent must employ a sub-agent;
(iii) when the principal, expressly or impliedly agrees to the appointment of a sub-agent for
doing certain work, which has been otherwise assigned to the agent, a sub-agent may be
validly appointed. (Sub-agent defined under Sec. 191).
Sub-agent: According to Sec. 191 a ‘Sub-agent’ is a person employed by, and acting under the
control of, the original agent in the business of agency. A sub-agent therefore is the agent of the
original agent. The relation of the sub-agent to the original agent is as between themselves that of
agent and principal.
Substituted agent: Sec. 194 explains the relation between the principal and substituted agent;
A substituted agent is a person who is named by the agent, holding an express or implied authority
from the principal act for the principal. He is the agent of the principal though he is named at the
request of the principal by the agent.
Sub-agent and Substituted agent distinguished:
One thing common between a sub-agent and substituted agent is that their appointment is made
by the agent and not by the principal.
Differences:
(1) A sub-agent is the agent’s agent, where as a substituted agent is the principal’s agent, in
conducting the agency work.
(2) A sub-agent is not responsible to the principal, except in case of fraud or wilful wrong. A
substituted agent is directly responsible to the principal for his act.
(3) After appointing a sub-agent, the agent continues to be responsible for the acts of the subagent towards the principal. An agent’s responsibility on the other hand, as over when he
names a substituted agent. He then goes out of the picture.
4.
Ratification (Sec. 196-200):
Sec. 196: Where acts are done by one person on behalf of another, but without his knowledge or
authority, he may elect to ratify or to disown such acts. If he ratifies then, the same effects will follow as
if they had been performed by his authority.
		
Essential of valid ratification:
1)
The act should be done on behalf of another person. (Sec. 196, K.M.& Co. v. Durant)
2)
Principal should be in existence and competent to contract. (Kelner vx. Baxter)
3)
Ratification may be express or implied. (Sec. 197)
4)
Ratification with full knowledge of facts. (Sec. 198)
5)
Ratification of the whole transaction. (Sec. 199)
6)
Ratified act should not be injurious to a third person. (Sec. 200)
7)
Ratification within a reasonable time.
8)
The act to be ratified must be lawful and not void or illegal or ultravirus in the case of a
company.
9)
Ratification must be communicated to the part who is sought to be bound by the act done
by the agent.
10) Ratification can only be of the acts which the principal has power to do.
11) Ratification dates back to the date of the act of the agent. (effect of ratification) The doctrine
of relations back (Botton partners v. Lambert; Watson v. Davier)
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5.

6.

Rights of an Agent:
1.
Right to remuneration. (Sec. 219)
2.

Right to retain sums. (Sec. 217 & 218)

3.

Right of lien on principals property. (Sec. 221)

4.

Right to be indemnified. (Sec. 222-224)

5.

Right of compensation.

6.

Right of stoppage in transit.

Duties of an Agent:
1.

Duty not to delegate his duties. (Sec. 190)

2.

Duty to follow principal’s directions. (Sec. 211) (Lilley v. Doubleday)

3.

Duty to show proper skill and care. (Sec. 212)

4.

Duty to render proper accounts. (Sec. 213)

5.

Duty to communicate with principal. (Sec. 214)

6.

Duty not to deal on his own accounts. (Sec. 215 & 216) (De Dussche v. Alt)

7.

Duty to pay sums received for principal. (Sed. 217 & 218)

8.

To protect and preserve the interests of the principal in case of his death or insolvency.

9.

Not to use information obtained in the course of the agency against the principal.

10.

Not to make secret profits from agency.

11.

Not to set an adverse title.

7.

Relations of Principal with third parties:
Sec. 226 makes the provision regarding the enforcement and consequences of contracts entered
into through an agent.
Ostensible or apparent authority is the authority of an agent as it appears to others.
Position of Principal and Agent in relation to Third Parties:
1.
Named principal - where the agent contracts as agent for a named principal the principal
is
(a) liable for the acts of the agent with third persons provided the act are done within the
scope of his authority and in the course of his employment as an agent.
(b) liable for the misrepresentations made or frauds committed by the agent in the course
of employment. (Sec. 238)
(c) bound the notice given to or information obtained by the business of the principal and
for the admissions made by the agent.
2.
Un-named principal - The principal is liable for the contracts of the agent unless there is a
trade custom or a term express or implied to the effect which makes the agent personally
liable.
3.
Undisclosed principal - The agent is bound by the contract. He may be sued on it and he
has the right to sue a third party. The principal too has the right to intervene and assert his
position as an undisclosed party to the contract.
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Personal liability of agent:
An agent is personally liable where 1)
The contract expressly provides.
2)
The agent acts for a foreign principal.
3)
He acts for a concealed principal.
4)
He acts for a principal who can not be sued.
5)
He signs a contract in his own name.
6)
He acts for a principal not in existence.
7)
He is liable for breach of warranty.
8)
He receives or pays money by mistake or fraud
9)
His authority is coupled with interest.
10) The trade usage or custom makes him personally liable.

8.

Termination of Agency (Sec. 201-210):
Various modes of the termination of agency i)
By revocation of agent’s authority.
ii)
By renunciation of the business of agency by the agent.
iii) By the completion of the business of agency.
iv) By the death or insanity of either the principal or the agent.

Irrevocable agency or agency coupled with interest: (Sec. 202)
Where the agent has himself an interest in the property which forms the subject-matter of
the agency, the agency cannot, in the absence of an express contract, be terminated to the
prejudice of such interest.
When an agency cannot e put an end to it is said to be an irrevocable agency.

1.

SALE OF GOODS

Definition and essentials of sale (Sec. 4 of Sale of Goods Act)
A contract of sale of goods is a contract whereby the seller transfers or agrees to transfer the
property in goods to the buyer for a price.
		i)
Bilateral contract
		ii)
Money consideration
		iii)
Goods
		iv)
A contract of sale may be absolute or conditional.
Distribution between sale and agreement to sell:
1)
Sale makes the buyer the owner of the goods. He acquires a jus in rem, that is a right
against the goods. If the seller refuses to deliver the goods, the buyer may sue for recovery
of the goods by specific performance.
An agreement to sell in a contract pure and simple. The business rights are only personnel
against the seller, that is a just in personam. He can sue only for damages for breach and
not for recovery of the goods.
2)
In a sale, the risk of loss, if any, of the goods is on the buyer. But in an agreement to sell,
the seller remains the owner of the goods and he runs all the risks.
3)
In a sale, if the buyer commits default, the seller may sue him for the price, that is for
specific enforcement of the contract. In an agreement to sell, the seller’s only remedy is to
due for damages for breach.
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Agreement to sell and hire purchase
1)
A hire purchase agreement entitles the hirer only to possession of the goods. He cannot
accordingly pass a good title to any buyer from him. But a person who receives possession
under an agreement to buy is able to pass a good title to a bonafied purchases from him.
2)
A hirer cannot claim the benefit of implied conditions and warranties created by the Act,
unless it becomes a sale. But the conditions implied under the Hire Purchase Act 1972 do
apply.
3)
The Hire Purchase Act is applicable only to hire purchase contract.
4)
Sales Tax is not leviable on a hire purchase until it becomes a sale.
Agreement to buy imports a legal obligation to buy (Helby v. Mathews; Lee v. Butler)
Sale and contract of work and labour:
Where the contract to print on paper to be supplied by the printer was held to be not of sale. It is
contract of work and labour. If the result of transaction is the passing of an article for a price it is a
sale. (Lee v. Griffin; Robinson v. Graves)
2.
Subject matter of contract: (Sec. 6)
The subject matter of contract must be goods defined under Sec. 2(7) of the Act.
The goods may be either existing goods owned or possessed by the seller, or future goods. Future
goods can defined in the Act as goods to be manufactured or produced or acquired by the seller after the
making of the contract of sale.
3.

Goods perishing after agreement to sell: (Sec. 8)

An agreement to sell specific goods become void if subsequently the goods, without the fault of
the seller or buyer, Law perished or become so damaged as no longer to answer their description in the
agreement, provided this happen before the risk has passed to the buyer. (Howell v. Coupland)
Sec.9 lays down the determination of the price.
Sec.10 - Agreement to sell at valuation.
The parties may agrees to sell and buy goods on the terms that the price is to be fixed by the
valuation of the third party.

4.

Conditions and Warranties:

Sec. 12(1) lays down the stipulations in a contract of sale with reference to goods may be conditions
or warranties.
Sec. 12(2) - A condition is a stipulation essential to the main purpose of the contract, the breach of
which gives rise to a right to treat the contract as repudiated. (Baldry v. Marshall).
Sec. 12(3) - A warranty is a stipulation collateral to main purpose of the contract, the breach of
which gives rise to a claim for damages but not to right to reject the goods and treat the contract as
repudiated. (Harrison v. Knowler and Faster)

Implied condition
i)

Conditions as to tile (Sec. 14) : Rowland v. Diwall; Niblett v. Confectionar’s materials to
Sec.14. An implied condition on the part of the seller that in the case of a sale, he has a
right to sell the goods and that in case of an agreement to sell, he will have a right to sell
the goods at the time when the property is to pass.

ii)

Sale by description (Sec. 15): Where there is a contract of sale of goods by description
there is an implied condition that the goods shall correspond with the description. (Varley
v. Whipp; Necholson and Venn v. Smith Marriott; Moore & Co. v. Landauer & Co.)
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iii)

Sale by sample (Sec. 17): In the case of a contract for sale by sample there is an implied
condition (a) that the bulk shall correspond with the sample in quality; (b) that the buyer
shall have a reasonable opportunity of comparing the bulk with the sample; and (c) that
the goods shall be free from any defect, rendering them unmerchantable which would not
be apparent on a reasonable examination of the sample.

Principle of Caveat emptor - (Buyer beware) :
The seller is not bound to supply goods which should be fit for any particular purpose or which
should posses any particular quality. It is the buyer’s duty to select goods for his requirement. (Ward v.
Hobbs)
Exceptions to the rule caveat emptor:
1)
Fitness for buyer’s purpose. (Grand v. Austraslian Knitting Mills; Re Andrewyle & Co.
2)
Merchantable quality. (Godley v. Perry; Jonew v. Just; Summer Permain & Co. v. Webb
Co.; Priest v. Last; Frost v. Aylasbary Dairy Co. Ltd.
3)
Conditions implied by trade usage.
4)
Express terms.
Implied Warranties:
i)
Quiet possession. (Sec. 14(b) - Rowland v. Diwall; Niblett v. Confectioner’s Materials Co.;
Mason v. Burningham.
ii)
Free form encumbrance. (Sec. 14(c))

PASSING OF PROPERTY
Significance of passing of property:
Property in goods is said to pass to the buyer when he acquires proprietary rights over them. Many
right and obligations of the parties are linked with passing of property. One of the most important effects
is that risk prima facie passes with property, that is to say, that the goods are at the risk of the party in
whim the property is.

Specific goods:
General rule is that property passes as soon as the contract is made (Sale of Specific Goods).
The basic conditions relating to such sales are laid down in Sec. 20, 21 and 22. (i) Specific goods (ii)
Deliverable state (iii) unconditional contract.

Sale approval: (Sec. 24)
Sale of unascertained goods (Sec. 18 and 23)

Transfer of risk: (Sec. 26)
“Risk prima facie passes with property”. In other words, the goods are at the risk of the party in
whim the property is “risk” and “property” go together. (Sterns Ltd. v. Vickers Ltd.). “The two are not
inseparable”. Sometimes the “risk” may be in one party and “property” in another. (Demby Mamilton
& Co. Ltd. v. Barden Endeavour Wires Ltd). Risk and property may be separated by a trade custom
(Bevinton v. Dale). Risk and property may be separated by a term of the contract.
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TRANSFER OF TITLE
There are two principles, first is the protection of property (no one can give a better title than
he himself possesses), the second is the protection of commercial transactions. The first principle is
enshrined in the ancient maxim nemadat quod non habet, which means that no one can transfer a better
title than he himself has.
Exceptions to nemo dat quod non habet:
1)
Estopped (Sec. 27)
2)
Sale of mercantile agent (Sec. 27)
3)
Sale by joint owner (Sec. 28)
4)
Sale by person in possession under voidable contract (Sec. 29): Phillips v. Books; Cundy
v. Linsay; Ingram v. Little; Lawis v. Averay; Car and Universal Finance Co. Ltd. v. Caldwell.
5)
Seller in possession after sale (Sec. 39(1)): Staffs Motor Quarantee Ltd. v. British Wagon
Co. Ltd.
6)
Buyer in possession (Sec. 30(2))
Rules as to delivery (Sec. 36):
i)
Place of delivery
ii)
Time for delivery
iii) Delivery by attornment
iv) Time for tender of delivery
v)
Expenses of delivery
Contracts involving sea routes:
i)
FOB - Free on Board
ii)
CIF - Cost, Insurance, Freight
iii) Exship

RIGHTS OF UNPAID SELLER AGAINST GOODS

Definition of unpaid seller: (Sec. 45)
When the whole of the price has not been paid or tendered; when a bill of exchange or other
negotiable instrument has not been received as conditional payments, and the condition on which it was
received has not been fulfilled by reason of the dishounur of the instrument or otherwise.
Rights against goods:
1)
Lien (Sec. 47)
2)
Stoppage in transit (Sec. 50)
3)
Resale (Sec. 54)
A lien on goods for price while he is in possession of them; in case of insolvency of the buyer a
right of stoppage of goods in transit after he has parted with the possession of them; a right of resale as
limited by the Act.
Right against the buyer:
1)
Suit for price (Sec. 55)
2)
Damages for non acceptance (Sec. 56)
3)
Damages for the breach (Sec. 60)
4)
Suit for interest.
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AUCTION SALE - (SEC. 64)
An auction sale is complete when the auctioneer announces its completion by the fall of the hammer
or in other customary manner, a sale by auction is a public sale where different intending buyers try to
outbid each other. The goods are ultimately sold to the highest bidder.
PARTNERSHIP
Definition of partnership : (Sec.4:)
Partnership is the relation between persons who have agreed to share the profit of a business
carried on by all or any of them acting for all.
Essential features of a partnership :
(1)

An agreement: See 5 of the Partnership Act declares that the relation of partnership arises
from contract, not from status.
When the partnership agreement is in writing it is called the deed of partnership.

(2)

A partnership can exist in business and business alone.

(3)

Sharing of profits and losses: The object of the partnership must be to make profit. Profit
means net profit (i.e.) excess of returns over outlays the excess of what is obtained over
the cost obtaining it. Profit must be distributed among the partners in an agreement ratio.
Sharing of profit also involves sharing of loss which in fact is negative profit.

(4)

Mutual agency: The business of partnership may be carried on by “all the partners or any
of them acting for all”. Thus if the person carrying on the business acts not only for himself
but for other also, so that they stand in the position of principals and agents, they are
partners. (Cos v. Hickman)

Distinction between Partnership and Co-ownership:
1.

A partnership can arise only by agreement; A co-ownership may arise in any other way.

2.

Business is necessary for existence of a partnership; Co-ownership can exist without it.

3.

Partners are mutual agents, Co-owners are not.

4.

A co-owner can sell his share without the consent of the others, but a partner cannot.

5.

A co-owner can sue for partition of the joint estate. A partner can sue his co-partners for
dissolution and accounts.

Partnership and Joint Family:
1.

A joint family cannot be created by contract. It always arises by operation of Law. A
partnership cannot arise without contract.

2.

A person becomes the member of the joint family and gets an equal share in assets and
profits by the mere fact of birth. But a new partner cannot be admitted into a partnership
except with the consent of all the partners.

3.

Partners are overtual agents, the members of a family are not. The manager or karta of the
family is the only representative of the family.

4.

The liability of a partner is personal as well as joint. A member is not personally liable for
business obligations of the family. Only his share of assets and profits is liable.

5.

The remedy of a co-partner is a suit for partition, that of a partner for dissolution and
accounts.
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Partnership and Company :
1.

A company is a legal person, but partnership in a collection or an aggregate of the partners.

2.

Companies are usually created with liability of members limited by shares or guaran tee,
but partners have to trade with unlimited liability.

3.

The shares of a company are freely transferable but the partners of a firm doe nothave the
right to sell their shares without the consent of the other partner.

Duties of Partners :
1.
Duty of absolute good faith (Sec. 9)
2.

Duty not to compete (Sec. 16(b))

3.

Duty of due diligence (Sec. 12(b) and 13(b))

4.

Duty to indemnify for fraud (Sec. 10)

5.

Duty to render true accounts (Sec. 9)

6.

Proper use of property (Sec. 15 and 16(a))

7.

Duty to account for personal profits (Sec. 16)

Rights of Partners :
1.
Right to take part in business (Sec. 12(a))
2.

Majority rights (Sec. 12(c))

3.

Access to books (Sec. 12(d))

4.

Right to indemnity (Sec. 13(e))

5.

Right to profits (Sec. 13(b))

6.

Right to interest on capital (Sec. (13(c) and 13(d))

7.

Right to remuneration (Sec. 13(a))

Minor as Partner : (Sec. 30)
1.
A person who is a minor according to the Law to which he is subject may not be a partner
in a firm, but with the consent of all the partners for the time being, he may be admitted to
the benefits of partnership.
2.

The minor has the right to receive his agreed share of the property and of the profits of the
firm as may be agreed upon, and he may have access to and inspect and copy any of the
accounts of the firm.

3.

Such minor’s share is liable for the acts of the firm, but the minor is not personally liable for
any such act.

4.

Such minor may not sue the partners for an account or payment of his share of the property
or profit of the firm, save when severing his connection with the firm, and in such case
the amount of his share shall be determined by a valuation made as far as possible in
accordance with the rules contained in Sec. 48.

5.

On attaining majority he has to decide within six months whether he shall remain in the firm
or leave it. Within this period he should give public notice that he has elected to become or
that he has elected not to become a partner. If he fails to give any notice, he automatically
becomes a partner on the expiry of six months.
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If he becomes a partner his rights and liabilities will be similar to those of a full fledged
partner.
If he elects not to become a partner a)
his rights and liabilities shall continue to be those of a minor up to the date of public
notice;
b)
his share shall not be liable for any acts of the firm done after the date of the notice;
c)
he shall be entitled to sue the partners of his share of the property and profits.
Duration of Partnership: A partnership may be for a fixed time, where no provision is made by
the partners for the duration of the partnership it is a partnership at will, when a person becomes a
partner with another person or persons in a particular adventure or undertaking it is known as Particular
Partnership.
Authority of a Partner: The authority of a partner means the right of a partner to bind the firm by
his acts. This authority of the partner to bind the firm may be an express authority or implied authority.
Where there is no partnership agreement or where the agreement is silent, Sec. 19(1) provides that the
act of a partner, which is done to carry on, in this usual way, business of the kind carried on by the firm
binds the firms. This authority of a partner is called his implied authority.
Types of Partners:
1)
Actual partner: is one who becomes a partner by an agreement and is activelyengaged in
the conduct of the business of the partnership.
2)
Sleeping partner: is one who does not take an active part in the conduct of the business of
the firm. He is however liable for all the debts of the firm.
3)
Partner in profit only: is one who gets a share in profits only and is not to contribute towards
losses. He is however liable to outsiders for all the debts of the firm.
4)
Partner by estoppel or holding out: Any one who by words spoken or written or by conduct
represents himself or knowingly permits himself to be represented as a partner in a firm is
liable as a partner in that firm to any one who has on the faith of any such representation
given credit to the firm whether the person representing himself or represented to be a
partner does nor does not know that the representation has reached the person so giving
credit.
5)
Nominal partner: is one who binds him name to the firm without having any real interest in
it. He is liable to outsiders for all the debts of the firm.
Authority in emergency (Sec. 21): A partner has authority in an emergency, to do all such acts
for the purpose of protecting the firm from loss as would be done by a person of ordinary prudence, in
his own case, acting under similar circumstances and such act bind the firm.
The requirements of the Sec. 21:
1.
There should be an emergency.
2.
The partner should have tried to protect the firm from loss threatened by the emergency.
3.
The act must be reasonable in the circumstances.
Liability of the firm for wrongful acts of a partner (Sec. 26): Where, by the wrongful act or
omission of a partner acting in the ordinary course of the business of a firm, or with the authority of his
partners loss or injury is caused to any third party or any penalty is incurred, the firm is liable therefore to
the same extend as the partner.
Liability for misappropriations (Sec. 27): Where 1)
a partner acting within his apparent authority receives money or property from a third party
and misapplies it; or
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2)

a firm in the course of its business receives money or property from a third party and the
same is misapplied by any of the partners, the firm is liable to make good the loss.
The liability of the firm arises when the money or property is received by a partner with his “apparent
authority” of by the firm “in the course of business”.
Partnership property (Sec. 14): Subject to contract between the partners the property of the firm
includes all property and rights and interests in property originally brought into raw stock of the firm or
acquired, by purchase or otherwise, by or for the firm or for purpose and in the course of the business
of the firm, and includes also the good will of the business. The first rule property originally brought in,
second, property subsequently acquired.
Retirement of partners - (Sec. 31, 32, 33, 34 & 35) :
Mode of retirement
1.
By consent (Sec. 31)
2.
By agreement (Sec. 32)
3.
By notice (Sec. 32)
4.
By insolvency (Sec. 34)
5.
By death (Sec. 35)
6.
Expulsion (Sec. 33)
An Out-going partner means a partner who has retired form a firm and the business is continued
by the remaining partners.
In-coming partner: in new partner can be admitted into a firm with the consent of all the partners.

DISSOLUTION
When a firm is put to an end as between all the partners, that is called dissolution.
Sec. 39: The dissolution of partnership between all the partners of a firm is called the dissolution
of the firm.
Mode of dissolution:
1.
By consent (Sec. 40)
2.

By agreement (Sec. 40)

3.

Compulsory dissolution (Sec. 41)

4.

On the happening of certain contingencies (Sec. 42)

5.

By notice (Sec. 43)

6.

By Court (Sec. 44)

Compulsory dissolution:
a)

Insolvency;

b)

Illegality of business.

Contingent dissolution:
a)
Expiry of term;
b)
Completion of business;
c)
Death of partner;
d)
Insolvency of partner.
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By Court:
a)
Insanity of the partners;
b)
Permanent incapacity;
c)
Misconduct;
d)
Persistent breach of agreement;
e)
Transfer of interest;
f)
Perpetual losses;
g)
Just and equitable.
Winding up (Sec. 46): Right of partnership to have business wound up after dissolution.
On the dissolution of the firm every partner on his representative has the right to have the property
of the firm applied in payment of debts and liabilities of the firm and to have the surplus distributed among
the partners in accordance with their rights.
Mode of settlement of accounts - (Sec. 48) : In settling the accounts of a firm after dissolution,
the following rules shall, subject to agreement by the partners
a)
Losses, including, deficiencies of capital shall be paid first out of the profits, next out of the
capital and lastly if necessary, by the partners individually in the proportions in which they
were entitled to share profits.
b)
The assets of the firm, including any sums contributed by the partners to make up
deficiencies of capital, shall be applied in the following manner and order:
i)
in paying the debts of the firm to third parties;
ii)
in paying each partners rate ably what is due to him from the firm or advances as
distinguished from capital;
iii) in paying each partners ratably what is due to him on account of capital;
iv) the residue, if any, shall be divided among the partners in the proportions in which
they were entitled to share profits.
Sale of Goodwill - (Sec. 55) (after dissolution) : In settling the accounts of a firm after dissolution
the goodwill shall, subject to contract between the partners be included in the assets, and it may be sold
either separately or along with other property of the firm.
Registration of firms :
Procedure of registration: The application has to state the following particulars.
1)
Name of the firm;
2)
The place or principal place of business of business of the firm;
3)
The names of any other places when the firm carries on business;
4)
The date when each partner joined the firm;
5)
The name in full and permanent addresses of the partners;
6)
The duration of the firm.
Registration of firm is not compulsory. It is optional and there is no penalty for non-registration. Yet
registration becomes necessary at one time or other because Sec. 69 seriously states the effect of nonregistration of the firms.
1.
A partner of an non-registered firm cannot sue the firm or his present or past co-partners
for the enforcement of any right arising from a contract or conferred by the Partnership Act.
2.
An unregistered firm cannot sue any third party for the enforcement of any right arising
from contract.
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CONSUMER PROTECTION
History of Consumer Protection Movement in India:
The Consumer Protection Act, 1986 was enacted as a result of widespread consumer protection
movement. On the basis of the report of the Secretary General on Consumer Protection dated 27.5.1983,
the United Nations Economic and Social Council recommended that the world Governments should
develop, strengthen and implement a wherent consumer protection policy taking into consideration of
guidelines set out therein. The Governments were to further provide adequate infrastructure including
the bodies as well as financial facilities to develop, implement and monitor consumer protection policies.
The introduction of new products in the developing countries was to be assessed in relation to the
local conditions having regard to the existing production, distribution and consumption patterns of the
country or region concerned. With reference to the consumer movement and international obligations
for protection of the rights of the consumer provision has been made in the said Act with the object of
interpreting the relevant law in a rational manner and for achieving the objective set forth in the Act.
The interpretation should be in a rational manner so as to achieve the object of the 1986 Act and
not in a technical manner.
Aims and Objects of the Act:
The Act is dedicated as its preamble shows, the provide for better protection of the interests of
consumers and for that purpose to make provision for the establishment of consumer councils and other
authorities for the settlement of consumer disputes and other connected matters. In the statement of
objects and reasons it is said that the Act seeks to provide speedy and simple redressal to consumer
disputes. A quasi-judicial machinery is sought to be set up at the district, state and central levels. The
quasi-judicial bodies will observe the principles of natural justice and have been empowered to give
reliefs of a specific nature and to award, whereas appropriate, compensation to consumers penalties for
non-compliance of orders given by the quasi-judicial bodies have also been provided.
Definitions:
Complainant - (Sec. 2(b)) : means
i)

a consumer; or

ii)

any Voluntary Consumer Association registered under the Companies Act, 1956; or under
any other law for the time being in force;

iii)

the Central Government or any State Government who or which make a complaint;

iv)

one or more consumers, where there are numerous consumers having the same interest

Complaint - (Sec. 2(1)(c)): means any allegation in writing made by a complainant.
Consumer - (Sec. 2(1)(d)) : means any person who
i)

buys any goods for a consideration which have been paid or promised or partly paid and
partly promised;

ii)
hires or avails of any services for a consideration.
Sec. 2(1)(d) of the Consumer Protection Act 1986 in two parts, one in reference to a consumer who
purchase goods and the second in reference to a person who hires service.
Consumer dispute - (Sec. 2(1)(e) : means a dispute where the person against whom a complaint
has been made, denies or disputes the allegations contained in the complaint.
Defect - (Sec. 2(1)f)) : means any fault, imperfection, short coming or inadequacy in the quality,
nature and manner of performance which is required to be maintained by or under any law for the time
being in force as is claimed by the trader in any manner what so ever in relation to any goods.
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Deficiency - (Sec. 2(1)(g)) : means any fault, imperfection, shortcoming or inadequacy in the
quality, nature and manner of performance which is required to be maintained by or under any law for
the time being in force or has been undertaken to be performed by a person in pursuance of a contract
or otherwise in relation to any service.
Restrictive Trade Practice - (Sec. 2(1)(nn)) : means any trade practice which requires a consumer
to buy, hire or avail of any goods or as the case may be, services as a condition precedent for buying,
hiring or availing of others goods or services.
Service - (Sec. 2(1)(o) : means service of any description which is made available to potential
users and includes the provision of facilities in connection with banking, financing, insurance, transport,
processing supply of electrical or other energy; board or lodging or both (housing construction)
entertainment amusement or the purveying a news or other information, but does not include the
rendering of any service free of charge or under a contract of personal service.
Unfair Trade Practice - (Sec. 2(1)(r): means a trade practice which for the purpose of promoting
the sale, use or supply of any goods or for the provision of any service, adopts any unfair method or
deceptive practices.
Consumer Protection Councils:
1)
Central Consumer Protection Council - (Sec. 4)
2)
State Consumer Protection Council - (Sec. 7-8)
Central Consumer Protection Council shall consist of the following members namely:
(a) the Minister-incharge of consumer affairs in the Central Government who shall be its
chairman; and
(b) such members of other official or non-official members representing such interests as may
be prescribed.
The membership has been thus left to the rule - making power of the Government. The consumers
protection rules were promulgated in 1987. The membership of the council is given in Sec. 3 of the
Rules. It is to be composed of 150 members.
Procedure of Central Council has to observe the procedure in regard to the transaction of its
business partly as prescribed by Sec. 5 and partly by rules.
Object of the Central Council : (Sec.6)
The object of the Central Council shall be to promote and protect the rights of the consumers.
(1) The right to be protected against marketing of goods and services which are 			
hazardous to life and property; (Sec. 6(a))
(2) The right to be informed about the quality, quantity, potency, purity, standard and price of
the goods or services, as the case may be, so as to protect the consumer against unfair
trade practices; (Sec. 6(b))
(3) The right to be assured, wherever possible, of access to a variety of goods and services at
competitive prices; (Sec. 6(c))
(4) The right to be heard and to be assured that consumers interests will receive due
consideration at appropriate forums; (Sec. 6(d))
(5) The right to seek redressal against unfair trade practices or restrictive trade practices or
unscrupulous exploitation of consumers; (Sec. 6(e)) and
(6) The right to consumer education. (Sec. 6(f))
State Consumer Protection Councils (Sec. 7)
The State Government may by notification, establish with effect from such date as it may specify
in such notification, a council to be known as the Consumer Protection Council referred to as the State
Council.
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The State Council shall consist of the following members namely:
(a) the minister-in charge of consumer affairs in the State Government who shall be its
chairman;
(b) such member of other officials or non-official members representing such interests as may
be prescribed by the State Government.
The State Council shall meet as and when necessary but not less than two meeting shall be held
every year.
Objects of the State Council: (Sec. 8)
The objects of every State Council shall be to promote and protect within the State the rights of
consumers laid down in clauses (a) to (f) of Section 6.
Consumer Disputes Redressal Agencies (Sec. 9)
(1) District Forums - established by State Government.
(2) State Commission
(3) National Commission - established by Central Government.
Composition of the District Forums: (Sec. 10)
Each District Forum consist of
(a) a person who is, or has been or is qualified to be a District Judge, who shall be its president;
(b) two other members, who shall be persons of ability, integrity, and standing and have adequate
knowledge or experiment of or law shown capacity in dealing with problems relating to
economics, law, commerce, accountancy, industry, public affairs or administration, one of
whom shall be a woman.
Every member of the District Forum shall hold office for action of five years or up to the age of 65
years whichever is earlier and shall not be eligible for re-appointment.
The salary or honorarium and other allowances as may be prescribed by the State Government.
Jurisdiction of the District Forum - (Sec. 11)
District Forums enjoy jurisdiction to entertain complaints where the value f the goods or services
and the compensation, if any, claimed does not exceed Rs. 5 lakhs.
The Territorial Jurisdiction: For the purpose of complaints a)
Complaint may be filed at the place where the opposite party or each of theopposite parties
actually or voluntarily resides or carries on business or has a branch office or personally
work for gain; or
b)
At the place where any of the opposite parties falls in the above category provided that in
reference to others either permission of the district forum is taken or they have acquiesced
in the matter;
c)
At the place where the cause of action wholly or in part arises.
State Commission : (Sec. 16)
The commission which have to be constituted at State levels have to consist of the following
members:
a)
a person who is or has been a Judge of a High Court - He will be the president of the
commission.
b)
Two other members, who shall be persons of ability, integrity and standing and have
adequate knowledge or experience of or have shown capacity in dealing with problems
relating to economics, law, commerce, accountancy, industry, public affairs or administration.
One of them has to be a women.
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Jurisdiction - (Sec. 17)
1)

To certain complaints where the value of the goods or services and compensation, if any,
claimed exceeds Rs.5 lakhs but does not exceed Rs. 20 lakhs.

2)

To entertain appeals against the orders of any District Forum within the State.

3)

To call for the records and pass appropriate orders in any consumer dispute which is
pending before or has been decided by any district forum within the State.

National Commission: (Sec. 20)
Composition - (Sec. 20)
a)

A person who is or has been a Judge of the Supreme Court, to be appointed by the Central
Government who shall be its president.

b)

Four other members who shall be persons of ability, integrity and standing and have adequate
knowledge or experience of or have shown capacity in dealing with problems relating to
economics, law, commerce, accountancy, industry, public affairs or administration. One of
them has to be a women.

Jurisdiction - (Sec. 21)
1)

(Original Jurisdiction) To entertain - (i) complaints where the value of the goods or services
and compensation if any claimed exceeds rupees 20 lakhs; (ii) appeals against the order
of any State Commission.

2)

(Appellate Jurisdiction) To calls for the records and pass appropriate orders in any
consumer dispute which is pending before or has been decided by any State Commission
where it appears to the National Commission that such State Commission has exercised
a jurisdiction not vested in it by law or has failed to exercise a jurisdiction so vested, or
has acted in exercise of its jurisdiction illegally or with material irregularity. (Supervisory
Jurisdiction). (Original, Appellate, Review and Revision).

Power and Procedure applicable to the National Commission - (Sec. 22)
The National Commission shall, in the disposal of any complaints or any proceedings before it
have - (a) the power of a Civil Court as specified in Sub-Section (4), (5) and (6) of Sec. 13; (b) the power
to issue an order to the opposite party directing him to do any one or more of the things referred to in
clauses (a) to (i) of Sub-Section 1 of Section 14.
And follow such procedure as may be prescribed by the Central Government.
Appeals - (Sec. 23): From any decision of the National Commission an appeal leis to the Supreme
Court. Thirty day’s time from the date of the order is allowed for the purpose. The Supreme Court may
permit an appeal even after the expiry of the prescribed period if there was a sufficient cause for not
being able to file an appeal within time.
Finality of Orders- (Sec.24): Where no appeal has been preferred, the order of a District Forum,
the State Commission or National Commission shall not admit a complaint unless it is filed within two
years from the date on which the cause of action has arisen.
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Period of Limitation - (Sec. 24-A(1)):
(1) The District Forum, The State Commission or National Commission shall not admit a
complaint unless it is filed within two years from the date on which the cause of action has
arisen.
(2)

A complaint may be entertained after the period specified in Sub-Section(1), if the
complainant satisfies the District Forum, State Commission and National Commission as
the case may be that he had sufficient cause for not filing the complaint within such period.

Enforcement of Orders - (Sec.25): By the forum, State and National Commission - Every orders
made by the District Forum, the State or National Commission may be enforced by the District Forum,
State or National Commission as the case may be, in the same manner as if it were a decree or order
made by a Court in a suit pending therein and it shall be careful for the District Forum, State or National
Commission to send in the event of its liability to execute it, such order to the Court within the local limits
of whose jurisdiction a)

in the case of an order against a company the registered office of the company is situated,
or

b)

in the case of an order against any other person, the place where the person concerned
voluntarily resides or carries on business or personally works for gain, is situated.

and thereupon, the Court to which the order is so sent, shall execute the order as if it were a decree or
order sent to it for execution.
Dismissal of Frivolous or Vexatious Complaints - (Sec. 26) : Where a complaint instituted
before the District Forum, the State or National Commission, as the case may be if found to be frivolous
or vexatious, it shall, for reasons to be recorded in writing, dismiss the complaint and make an order that
the complainant shall pay to the opposite party such cost not exceeding Ten thousand rupees, as may
be specified in the order.
Penalties - (Sec. 27): Where a trader or a person against whom a complaint is made fails or omits
to comply with any order made by the District Forum, State or National Commission as the case may be
such trader or person shall be punishable with imprisonment for a term which shall not be less than one
month but which may extend to three years, or with fine which shall not be less than two thousand rupees
but which may extend to ten thousand rupees, or with both.
Competition Law : Competition is a process of economic rivalry between market players to
attract customers. Competition also refers to a situation in a business environment where businesses
independently strive for the patronage of customers in order to achieve their business objective. Free
and fair competition is one of the pillars of an efficient business environment.
In the recent years the Indian economy has been one of the best performers and is on high
growth path. Infusion of greater degree of competition can play a catalytic role in unlocking the fuller
growth potential in many critical areas of the economy. In the interest of consumers, and the economy as
whole, it is necessary to promote an environment that facilitates fair competition outcomes in the market,
restrain anti-competitive behavior and discourage market players from adopting unfair trade practices.
Therefore, competition has become a driving force in the global economy.
With the pursuit of globalization and liberalization of the economy. Introduction of the Act was a key
step in India’s march towards facing competition – both from within the country and from international
players. The Act is not intended to prohibit competition in the market. What the Act primarily seeks
to regulate, are the practices that have an adverse effect on competition in the market(s) in India. In
addition, the Act intends to promote and sustain competition in markets, protect consumer interests, and
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ensure freedom of trade in the market(s) in India. At the heart of the Act are various activities that will
be prohibited as being anticompetitive. The activities comprise: (a) Anti-competitive arrangements; (b)
Abuse of dominant position; and (c) Mergers and acquisitions that have an appreciable adverse effect
on competition in India.
Competition Commission of India is a body of the Government of India responsible for enforcing
The Competition Act, 2002 throughout India and to prevent activities that have an adverse effect on
competition in India. The Competition Act, 2002, as amended by the Competition (Amendment) Act,
2007, follows the philosophy of modern competition laws. The Act prohibits anti-competitive agreements,
abuse of dominant position by enterprises and regulates combinations (acquisition, acquiring of control
and merger and acquisition which causes or likely to cause an appreciable adverse effect on competition
within India.
To achieve its objectives, the Competition Commission of India endeavours to do the following:
Make the markets work for the benefit and welfare of consumers. Ensure fair and healthy competition in
economic activities in the country for faster and inclusive growth and development of economy. Implement
competition policies with an aim to effectuate the most efficient utilization of economic resources. Develop
and nurture effective relations and interactions with sectoral regulators to ensure smooth alignment of
sectoral regulatory laws in tandem with the competition law. Effectively carry out competition advocacy
and spread the information on benefits of competition among all stakeholders to establish and nurture
competition culture in Indian economy.
Previously we use to have Monopoly Restrictive Trade Practices Act, 1969 which would regulate
unfair trade practices. This act is repealed by the Competition Act,2002.

**********
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4. FAMILY LAW II
HINDU LAW
HINDU SUCCESSION ACT, 1956
HINDU JOINT FAMILY AND COPARCENARY
A Hindu joint family consists of a common ancestor, all the lineal male descendants of common
ancestor, wife or wives or widows, unmarried daughters of a common ancestor, unmarried daughter of a
lineal male descendants. The manager of such Hindu joint family is called KARTA.
Mitakshara and Dayabhaga schools having different types in the succession. But both schools
following the paternal system. Mitakshara school following vignaneshwara’s principles, while Dayabhaga
following Jimutavahana’s principles. The heritage followed by Mitakshara school is unabstructed heritage
which is also known as Apratibandha Daya. This is special feature of Mitakshara Joint family system.
The ancestral property of father is unobstructed heritage for the son. The unobstructed heritage is
for four lineal descendants including father (i.e.) son, son’s son, son’s son’s son. Son acquires this right
by birth. The father and son has equal share in the paternal ancestral estate. The property is said to be
coparcenary property, those persons having right by birth are known as coparceners of the property. In
this heritage share are flexible according to birth and death of the one of the coparceners.
Obstructed Heritage
The obstructed heritage is property in which a person gets a right not by birth but on the demise of
the last holder. Obstructed heritage is also called as obstructable heritage.
The Dayabhaga law does not recognise any property as unobstructed heritage. Under that system
all property devolves only as obstructed heritage. Dayabhaga coparceners are in the position of tenants
in common, each with a definite interest.
Right of Coparceners
1.

Right to Joint Ownership,

2.

Right to common use,

3.

Right to enjoyment,

4.

Right to survivorship,

5.

Right to partition,

6.

Right to challenge alienations,

7.

Right to alienation,

8.

Right to self acquisition,

9.

Right to maintenance,

10. Right to marriage expenses.
Gains of Learning
Prior to the enactment of the Hindu Gains of Learning Act, 1930, the personal earnings and
acquisitions of the coparcener may be partiable throughout the life unless he separated himself from
the rest of the family, if he was originally equipped for the calling or career in which the gains were by a
special training at the expense of the patrimony.
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Section 3 of the Gains of Learning Act, changed that position and under this, all gains of learning
whether made before or after the commencement of the Act constitute the self acquired property of the
acquirer. Changes in traditional law made by the Hindu Women’s Rights to Property Act, 1937.
The Hindu Women’s Right to Property Act, 1937 came into force on 14th April, 1937. The Act put
one’s widow, the widow of a predeceased son and the widow of a predeceased son’s predeceased son
on the same level as the male issue of the last owner along with the male issue or in default of them.
In regard to the Hindu Mitakshara joint family property, the Act provided that that widow took place of
her husband. The Act further provided that in all cases the interest taken by the widow was only limited
interest. The Hindu Women’s Right to Property Act, 1937 was repealed by Section 31 of the Hindu
Succession Act, 1956.
Marumakkatayam and Aliyasantana
In the Malabar region of kerala and in the district of canara two similar systems of joint family
inheritance obtained known as Marumakkathayam and Aliyasantana. In both systems descendants was
traced in maternal line (female).
Under this traditional Malabar law, there are large families known as Tarwads, groups descended
in the female line from a common ancestress. A tarwad may consists of a number of branches called
Tawazhis.
Characteristic features
(1) Property was held in commensality by its members,
(2) It was impartible except with the consent of all its members.
(3) Women was the stock of the descent.
(4) The management of the property was vested in the senior most male member, the other
members of family being entitled only to maintenance.
(5) The issue of male members were excluded from membership.
(6) The property was inalienable except necessity.
The senior most male member is known as Karanavan or Manager. In the absence of senior or any
male member, senior most female can become manager of the family.
In Aliyasantana, it was followed in Karnataka State, they were also following the maternal lineal
descendants as of Marumakkathayam but one difference was the senior most member either male or
female is the manager of the family.

STRIDHAN / WOMEN’S ESTATE
Stridhan
The property of a Hindu woman is called Stridhan. ‘Stri’ means woman, ‘dhana’ means property. It
is also known as woman’s estate. It includes movable and immovable properties. Prior to the Act, there
were several limitations in the right to property. The absolute power of alienation was not given to her.
Acquisition of Woman’s Estate
The Woman’s estate may be acquired in the following way
1.
By inheritance
2.
By device
3.
By partition
4.
In lieu of maintenance
5.
By arrears of maintenance
6.
By gift from any person
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7.
By her own skill
8.
By her exertion
9.
By purchase
10. By prescription
11. By mechanical arts
12. By compromise.
The woman can alienate stridhan property to meet legal necessities only. They need not be actual
compulsion or necessity. It may be a kind of pressure which recognised by law.
KARTA
A senior most male member in a Hindu joint family is called ‘Karta’. ‘Karta’ is the head and manager
of the joint family. He plays a vital role. A women cannot became karta because she is not a coparcener.
When all sons are minor, then their mother can act as manager on behalf of Karta. The Karta’s position
is sui generis, which means ‘unique’. He is having some powers and is bound by some duties.

Powers :
1.
Power to manage the family, its property and its business,
2.
Power to enter in to contracts,
3.
Power to discriminate between the members based on priority.
4.
Power to refer the disputes to an arbitrator,
5.
Power to repay debt and interest including time barred debt,
6.
Power to contract debts,
7.
Power to make gift.
Duties of Karta :
1.
He must represent family
2.
He must maintain all the members of the family
3.
He must perform all the marriages of unmarried members.
4.
He must prepare the accounts in case of partition.
5.
He has to pay taxes and other dues on behalf of the family.
PARTITION
Partition means division. It puts an end to the joint interest. The share is proportionate to the
member of coparceners in the Hindu Joint family. Every coparcener including minor has right to partition
and entitled for a share in the joint family property. Females have no right to partition, however,
fathers wife, mother and grandmother have a right to claim a share. There may be partial partition as to
the property or persons. Partition is purely voluntary and may be partial too. Generally, the entire joint
family property of any kind may be divided but the separate property of the coparceners is not subject
of partition. A coparcener cannot donate his share to others without the consent of other coparceners.
However, he may renounce his share and make a gift in favour of other coparceners. An equal share
should be reserved for the child in the womb. Adopted son has equal right to share in the joint family
property where there is no natural born son to the adopter. If a son subsequently born to the adopter he
is not entitled to the same right to partition and the same share. Various schools allow different shares
to an adopted son as below.
1.

In Bengal, 1/3rd of the estate,

2.

In Benaras 1/4th of the estate,

3.

In Bombay, Madras 1/5th of the estate.
70

FAMILY LAW - II

Generally an illegitimate son is not entitled to partition to get his share but he is entitled only to
maintenance. After the enactment of the Hindu Succession Act, 1956, an illegitimate son cannot succeed
to his property.

Mode of Partition
a)
Partition by suit
b)
Partition by agreement
c)
Oral Partition
d)
Unilateral declaration
e)
Partition by arbitration
f)
Partition by conduct
g)
Automatic severance.
Any two or more members of joint family may reunite with an intention to have a common property.
Soon after reunion the status quo ante is fully restored.
Antecedent Debt
Antecedent Debt means preceding loan. The son has a pious obligation to repay his father’s debt.
The object behind the paying of antecedent debt is to protect the interest of the creditor or third person.
Pious Obligation
It means the moral or religious duty of sons to repay their father’s non - avyavaharika debts.
Their liability is limited only to joint family property. Under old law, the sons are personally liable even
for avyavaharika debts and their self - acquired property was liable. Hence the following debts are not
binding on the son
(i)
Time - barred debts
(ii) Surety ship debts
(iii) Gaming debts
(iv) Avyavaharika debts.
Avyavaharika means illegal or immoral. Debt taken for illegal or immoral purpose is called
‘avyavaharika debt’.
Examples of avyavaharika debts:
(i)
Illegal Debts
(a) Debts for smuggling
(b) Debts for committing a crime
(c) Debts for gambling
(d) Debts for drinking spirituous liquor.
(e) Debts for fines and tolls.
(f)
Debts for wagering contracts.
(ii) Immoral debts
(a) Debts for prostitution
(b) Debts for keeping a concubine
(c) Debts for marriage of concubine’s daughter,
(d) Debts for bribing a Hindu woman to take his son in adoption
(e) Debts for gratifying his lust.
In Amritlal v. Jayantilal, AIR 1960 SC 964,
The father executed a mortgage in the course of speculation and incurred debt. Actually there was
no benefit or necessity to the estate. The court held that it was avyavaharika debt.
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GENERAL RULES OF SUCCESSION
Legally succession means a chain of persons who have a right to take property. The Hindu
Succession Act, 1956 governs the rules relating to succession. The law of succession is classified into
two categories. They are
1.
Testamentary Succession
2.
Intestate Succession
1.
Testamentary Succession
The testator is free to transfer his property by writing a will. A person who made the will is called
testator. He can determine a scheme of distribution of his property after his death. Therefore the
succession made by the testator by way of will is called testamentary succession.
S.Sundaresa Pai v. Sumangala. T. Pai, 2002 AIR SC 317.
The court held that uneven distribution of property cannot make the will invalid.
Intestate Succession
Intestate means a person dying without making a will succession of property in the absence of will
is called intestate succession. Intestate succession is based on the law of inheritance. It prescribes the
rules relating to the distribution of property on the basis of relationship.
(i)
Descendants
(ii) Ascendants
(iii) Collaterals
(iv) Agnates
(v) Cognates
(vi) Full Blood
(vii) Half Blood
(viii) Uterine Blood
The Hindu Succession Act, 1956 provides five categories of heirs of a hindu male.
Among them Class - I heirs are called ‘preferential heirs’. They are also known as ‘simultaneous
heirs’. The property of a male hindu dying intestate shall devolve as mentioned below::

Class - I

					

(S) - Predeceased
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Class - II Heirs
Entry - I
Father
Entry - II
1.
Son’s Daughter’s Son
2.
Son’s Daughter’s Daughter
3.
Brother
4.
Sister
Entry - III
1.
Daughter’s Son’s Son
2.
Daughter’s Son’s Daughter
3.
Daughter’s Daughter’ s Son
4.
Daughter’s Daughter’s Daughter
Entry - IV
1.
Brother’s Son
2.
Brother’s Daughter
3.
Sister’s Son
4.
Sister’s Daughter
Entry - V
1.
Father’s Father
2.
Father’s Mother
Entry - VI
1.
Father’s Widow (step mother)
2.
Brother’s Widow
Entry - VII
1.
Father’s brother
2.
Father’s Sister
Entry - VIII
1.
Mother’s Father
2.
Mother’s Mother
Entry - IX
1.
Mother’s Brother
2.
Mother’s Sister
General Rules of Succession in the case of males. ( Sec. 8 )
According to Section 8, the property of a male hindu dying intestate shall devolve as below.
a)
Firstly, upon the heirs, being the relatives specified in Class - I of the schedule.
b)
Secondly, if there is no heir of Class - I, then upon the heirs, being the relatives specified
in Class - II of the schedule.
c)
Thirdly, if there is no heir.
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General rules of succession to the property of females.
According to Section 14, any property possessed by a female Hindu whether acquired before or
after the commencement of this Act, shall be held by her as full owner thereof and not as a limited owner.
According to Section 15, the property of a Hindu female is categorized under the following heads.
1.
The property inherited by a female from her father or mother,
2.
The property inherited by a female from her husband or father - in - law.
3.
The property obtained from any other source, by inheritance or otherwise.
According to Section 15 (1), the property of a Hindu female dying intestate shall devolve as per the
rules set out in section 16 of the Act. They are
a)
Firstly, upon the sons and daughters, children of predeceased son or daughter, husband.
b)
Secondly, upon the heirs of the husband,
c)
Thirdly, upon the mother and father,
d)
Fourthly, upon the heirs of the father and
e)
Lastly, upon the heirs of the mother.
According to Section 16, the property of a Hindu female dying intestate shall devolve as per the
following rules. They are.
Rule 1 : According to this rule, the order of priority among the five groups of heirs mentioned in
section 15 (1) and its clauses (a) to (e). Heirs belonging to same group take simultaneously. This rule
however does not speak about the quantum of shares to be taken by any group.
Rule 2 : According to this rule, where children and eligible grand children co exist the distribution
of property will be per stripes and not per capita.
Rule 3 : According to this rule, a legal fiction whereby property actually belonging to one deceased
person is presumed to be that of another deceased person who died earlier.
Dwelling House
Dwelling house means the house which is wholly occupied by the members of the family of intestate.
Dwelling house is included in property of a Hindu dying intestate and the intestate leaves behind both
male and female heirs (specified in Class - I of the schedule) who occupy the dwelling house any such
female heir cannot claim partition of the dwelling house unless and until the male heir choose to divide
their respective shares therein, but the female heir shall be entitled to a right of residence therein. In case
of a daughter even this right is restricted to such of the female heirs are unmarried or are widows have
been deserted by or separated from the husband.
Disqualifications
Section 24 to 28 deals with the disqualifications to inherit the property under Hindu Law. They are,
Sec. 24 - Certain widows remarrying may not inherit as widows.
Sec. 25 - A person who commits murder or abets the commission of murder shall be disqualified
from inheriting the property of the person murdered or any other property of the person murdered or any
other property in furtherance of the succession to which he or she committed or abetted the commission
of the murder.
Sec. 26 - A Hindu who has ceased or ceases to be a Hindu by conversion to another religion,
children born to him or her after such conversion and their descendants shall be disqualified from
inheriting the property of any of their Hindu relatives, unless such children or descendants are Hindus at
the time when the succession opens.
Sec. 27 - If any person is disqualified from inheriting any property under this Act, it shall devolves
as if such person had died before the intestate.
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Sec. 28 - No person shall be disqualified from succeeding to any property on the ground of any
disease, defect or deformity or save as provided in the Act, or any other ground whatsoever.
Escheat
Escheat means aversion to the state in the absence of the legal heirs. According to section 29, if
an intestate has left no heir qualified to succeed to his or her property shall devolve on the Government.

MUSLIM LAW
HIBA
The meaning of Hiba is gift. Hiba is a transfer of property made immediately without any exchange
by one person to another and accepted by or on behalf of the later.
Donor : The maker or founder of the gift.
Donee : One who receives the property or gift or he is beneficiary.
Gift to unborn person
The gift made to unborn person or not in existence, the that gift is not valid not yet in
existence.
How gifts are made
Offer and acceptance
1.
Declaration of gift by the donors
2.
Acceptance of gift by the done
3.
Delivery of possession immediately
4.
Registration (if the property is immovable then registration is compulsory)
Kinds of Gift
1.
Conditional Gift
2.
Future Gift
3.
Contingent Gift
Conditional Gift
X is the donor gives the immovable property Y is done he gave conditions to enjoy the property
during his life time, but no right to mortgage or lease or to sell this. This gift is totally invalid.
Future Gift
X donor gave agriculture property to Y donee. Its act of god. Its invalid.
Contingent Gift
May or may not happen. On the happening of the specified event.
Illustration
My mansion is thy raq ba. My manson is for you as a gift.
i.
If I die it’s yours
ii.
If you die it’s mine.
If the gift is like this then it’s invalid.
Exceptions
Delivery of possession immediately is not necessary
i.
Guardian ( in case of minor )
ii.
Where the donor and donee resides in the same house.
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MUSHAA
Meaning of Mushaa is undivided share. Schedule of property is not mentioned. Classification of
Hiba or Classification of Gift

1.

1.

Sadaqa

2.

Hiba - bil - iwaz

3.

Hiba - ba - sharat - ul - iwaz

4.

Areeat.

Sadaqa
Meaning of sadaqa is pious or charitable ( purposes ) Act.
A gives B Rs. 10,000 for purchasing books is called sadaqa.
Hiba is secular one. But this sadaqa is only for religious purposes.

2.

Hiba - bil - iwaz

Hiba is a gift by donor to donee, iwaz - return gift by donee to donor. Hiba - bil - iwaz means gift with
return gift. Gift need not be exact price. It may be small amount. So, it is not a sale.

3.

Hiba - ba - sharat - ul - iwaz
Hiba - ba - sharat - ul - iwaz means gift with stipulation ( compelling ), covenant or contract.

4.

Areeat

Areeat means temporary licence to enjoy the profit. This is revocable at any time without any
payment.

WAKF
Wakf means detention or stoppage. A is a muslim having some property, suppose A dies the
property goes to son, grandson, great grandson and their legal heirs, without an extinction of family it is
given to the poor people.
Immediately dedicated to God that is to poor, orphans, widows. Wakif, the maker of the wakf owner
of the property.

Registration
Immovable property worth more than Rs. 100, then registration then its known as ‘wakfnama’. The
transfer must be between two living persons (i.e. intervivos). There is no unending period. Wakif has no
right to cancel or to modify or revoke the wakf.

Illegal Wakf
To delay or defeat creditors. If the wakif is having debt on his property. Musalman wakf validating
Act, 1913 explain this

Abdul Fata Mohammed v Russomoy
Two muslim brothers makes wakf deed when there is total extinction of the family then only the
property goes to the people.
Privy council held that the deed “charity begins at home”. Muslims agitate this decision. If a Muslim
makes a wakf deed for his family that is a valid wakf. That wakf is called wakf - alal - aulad which means
family wakf.
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MUTAWALLI
Manager or Superindent of the Wakf property. He is not the owner of the property. He is only the
servent of the God.
Powers
To protect and administer the Wakf property. He is not having power to sell, lease or mortgage the
Wakf property. Wakif himself may a mutawalli, a non- Muslim may also be appointed as mutawalli. Wakif
issues may also be called as mutawalli.
Remove of Mutawalli
Once mutawalli is appointed, Wakif has no power to remove him from office. He may be removed
by court on the proof of misconduct. He has no power to transfer the office to another. He may appoint
agents.
Remuneration
Remuneration is fixed by the founder (i.e., discretion of the founder). Suppose he didn’t fix the court
will fix the amount not exceeding 1/10 th of the property.
Takia
Meaning of Takia is resting place or Tombor burial ground.
Kanka
Means religious institution founded by Holyman. He had some disciples.
Sajjadanashin
1.
He is the head of the Kanka.
2.
Divide the words in to two Sajjada and nashin. Sajjada means carpet used by Mohammedan
for prayer Nashin is sitting. Meaning is one who sits in prayer mat.
3.
He is a religious teacher.
4.
A female cannot be a Sajjadanashin.
5.
The court may remove him for misconduct.
6.
A minor cannot be Sajjadanashin.
Mujawar
Mujawar meant servant of Muslim mosque. Duty of Mujawar is sweeping the floor and keeping the
Dharga clean. A female may be a Mujawar.
Kazi
Meaning of Kazi is Judge. S.92 of C.P.C. defines what’s their work, powers, discretions and
procedures to be followed.
Wassiyat
Under Muslim law will is known as Wasiyat. A person who will is called testator. Will means strength
of mind. Tyabi defines will as legal declaration of the intention of a testator with respect to his property
which he desires to be carried after his death.
Capacity to make a will:
1.
Must be a Muslim.
2.
Must be a major who has attained 18 years of age.
3.
Must be person of unsound mind.
Forms of Will
Under Muslim law there is no particular for of a will. It need not be in writing. It may be either orally
or in writing. A written will is always be treated as a complete will.
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Limitations to dispose the property
A Muslim is allowed of will to dispose only 1/3rd of the net assets after allowing for the debts and
funeral expenses of the testator. Any will made in favour of one of his heirs in voidable at the option of
his remaining heirs. Under Muslim law a man is not allowed to dispose of his whole property. His power
to dispose the property by will is limited in two ways.
1.

He cannot bequeath more than 1/3rd of the net assets.

2.

He cannot bequeath to his own heirs.

The testator who disposes of more than 1/3rd of the property can be legalized after obtaining the
consent of the remaining heirs. Such consent may be expressed or implied.
Under Muslim law a testator is not permitted to alter the provisions of the will executed by him. The
alteration in the will clearly indicated that the testator has changed his intention and therefore, the will be
treated as revoked.

HANAFI LAW OF INHERITANCE
TABLE OF SHARES
S.No.
1.
		

Shares
Husband

Normal
share
of one
1/4

Two or
more Condition under which
collecti- he share is inherited
vely
When there is a child
or child of son h./.s.

2.

Widow

1/8

1/8

3.

Father

1/6

-

4.

Mother

1/6

-

When there is a child
or child of son h./.s.
When there is a child
or child of son h./.s.
a. When there is a child
or child of son h./.s.

Share as varied by special
circumstances

1/2 when there is no child or
child of son h./.s.
1/4 when there is no child or
child of son h./.s.
When there is no child or
child of son. Father inherits
as a residuary
1/3 in other cases a,b,c.

b. when there are
brothers or sisters.

5.

True Grand
Father

1/6

-

6.

True Grand
Mother

1/6

-

7.

Daughter

1/2

2/3

c. brothers or sisters
including full brother
or sister,consanguine
brother or sister.
When there is a child or
child of son h./.s., father

When no mother
When no son
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8.

Son’s
Daughter
Uterine

9.

1/2

2/3

1/6

1/3

Brother
10.

Uterine
Sister

1/6

1/3

11.

Full Sister

1/2

2/3

12.

Consanuine
sister

1/2

2/3

When no son, daughter
son’s son
When no child, child
of a son, Father or
true grandfather
When no child, child
of a son, Father or
true grandfather
When no child, child
of a son, father or
true grandfather

Only one daughter, son’s
daughter will take 1/6
-

When no child, child
of a son, father or
true grand-father, full
brother, full sister.

But if there is only one sister,
consanguine sister will take
as (residuary) 1/6

-

With the full brother she becomes residuary.

h.l.s. - how low soever
h.h.s. - how high soever.
Shia law of inheritance
Under shia law of inheritance 9 sharers are there as like Hanafi law of inheritance. Except True
Grandfather, True Grandmother and son’s daughter table of share is same.

INDIAN SUCCESSION ACT, 1925 - (WILL)
Will means a legal declaration of the intention of a testator with respect to his property, which he
desires to be carried into effect after his death. Will is a testamentary document. A will declares the
person’s intention to be performed after his death. Hence it will take effect only from the date of the
testator.
s.2(h) defines will. A legal declaration of the intention of a testator with respect to his property,
which he desires to be carried into effect after his death.

Essential characteristics of a will
1.

Legal declaration by the maker

2.

The declaration must relate to his property

3.

It must take effect only after the death of the maker.

4.

It must be revocable during the lifetime of the maker.

5.

A competent person must execute it.

Capacity of making will
will.

According to S.59 every person of sound mind not being a minor may dispose of his property by

Codicil
Codicil mean s addition or supplement. It modifies a will. Codicil is an instrument dame in relation
will and explaining, altering or adding to its dispositions. Sometimes the maker of a will may prefer to alter
or amend the will executed by him. Law permits the maker to make alterations to the will.
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Types of legacies
1.
Specific legacy (S.142)
2.
Redemption of legacy (S.152)
3.
Demonstrative legacy. (S.150)
Kinds of will
1.
Sham will
2.
Helograph will
3.
Nungupative will
4.
Conditional will
5.
Contigent will
6.
Privileged will
7.
Unprivileged will
Domicile
Meaning of domicile is residence or place. S04 -19 of Indian Succession Act defines domicile.
This is applicable to
1.
European by birth
2.
Indian Christian
3.
Parsi
4.
Hindu by conversion
Kinds of domicile
S.7 to 8
by birth i.e., origin
S.10 to 13 domicile by choice
S.14 to 18

-

domicile by operation of law.

PROBATE AND GRANT OF ADMINISTRATION
Probate means the copy a will certified under the seal of a court of competent jurisdiction with a
grant of administration to estate of the testator. (S.2(f))
Administrator means a person appointed by competent authority to administer the esgtagte of a
deceased person when there is no executor. (S.2(a))
Executor means a person to whom the execution of last will of a deceased person is, by the
testator’s appointment, confided. (S.2(c))
According to section 22 probate can be granted only to the executor appointed, expressly or
impliedly by the will. An application for probate is made by a petitioner to the district judge within whose
jurisdiction the testator at the time of his death had a fixed place of abode or had left some part of his
property.
According to section 223 probate cannot be granted to any person who is a minor or of unsound
mind or to any association of individuals.
According to section 227 probate of a will when granted establishes the will from the death of the
testator and renders valid all intermediate acts of the executor as such.
According to section 236 the letters of administration cannot be granted to any person who is a
minor or of unsound mind nor to any association of individuals unless it is a company.
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SUCCESSION CERTIFICATE
Succession certificate means a certificate granted by the court with respect to any debts or securities
to which person has become entitled as result of succession to another. Security means any promissory
note, debenture, stock, any bond etc.
S.371 the District Judge within whose jurisdiction the deceased ordinarily resided or found at the
time of his death, may grant a succession certificate.
A succession certificate can be granted in the following case.
1.
When probate or letters of administration is not compulsory.
2.
When the deceased is an Indian Christian.
3.
When the deceased is a Mohammedan
4.
When the decease is a Hindu and has left a will and probate.
5.
When the Hindu joint family property passes by survivorship.
Where the law requires probate or letters of administration compulsorily, a succession certificate
cannot be granted.
The certificate shall specify the debts and securities and may empower the person to receive
interest or dividends or to negotiate or transfer or both to receive interest or dividends on and to negotiate
or transfer the securities any of them.

CHRISTIAN LAW OF INHERITANCE
Inheritance is of two kinds
			
Intestate Succession (leaving no will)			

1.

2.

Testamentary Succession (will)

Succession to male intestate (S.33)
1.

If the deceased has left a widow, but no lineal descendants or collaterals, she takes the
entire estate - (Full estate)

2.

If he has left no lineal descendants but there are ascendants or collaterals, she (widow)
takes / share.

3.

If there are lineal descendants she takes 1/3 rd of the property.

4.

A widow may be excluded from inheritance by a valid contract made before her marriage.

Lineal descendants (issues)
1.

In the presence of the widow the lineal descendants (i.e.,) children and
descendants of the children takes 2/3 rd of the property.

2.

Otherwise they take whole of the estate.

3.

If they are equal degree, they share equally.

4.

If there are two children and three grandchildren by a predeceased child there will be
three shares. Each child will get one share and three grandchildren taking the share of the
deceased parent.
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3.

Father’s share
When there are no lineal descendants after deducting the share of the widow, the remaining share
goes to the father.
4.
Mother’s share
If the father is dead, the mother takes whole of the property after deducting the widows half share,
when there are no brother, no sister and their children.
5.
Brother, Sisters and their children
1.
If the mother is also dead, brothers, sisters and their children takes the property.
2.
Even if the mother is alive, she cannot exclude brothers, sisters and their children wholly.
6.
Nearest of kin
In the absence of lineal descendants, parents, brothers and sisters the relatives who are in the
nearest degree of kindred share equally after deducting the widow’s share.( 1/2 )

GIFTS
According to Section 122 of the Transfer of Property Act, Gift is the transfer of certain existing
movable or immovable property made voluntarily and without consideration by one person called the
donor, to another called the donee and accepted by or on behalf of the donee : such acceptance must be
made during the life-time of the donor and while he is still capable of giving and if the donee dies before
acceptance, he gift is void. But Section 129 of the same Act lays down : “Nothing in this chapter (on
Gifts shall be deemed to affect any rule of Mohammedan Law.” This clearly indicates that the definition
of gift under the Mohammedan Law considerably differs from that defined in Section 122 of the Transfer
of Property Act. This conflict between the definition of Gift under the two systems of law arises when the
term Hiba (term used in Mohammedan Law for Gift) is qualified by adjuncts importing consideration, that
is when Hiba is regarded partly as a gift as defined above and partly as sale or exchange.

Who can make a gift
Every Muslim of sound mind and not a minor may dispose of his property by gift. For the purposes
of ‘gift’ the age of majority of the donor is determined by the Indian Majority Act, 1875. According to
this Act every minor who has attained the age of 18 years becomes major unless the superintendence
of his property has been assumed by the Court of Wards, in which case a minor becomes a major on
completion of 21 years of age and not before. Under the Muslim Law it is immaterial whether the donor
is a man or a married woman. Hence she has the same right to make a gift as a man, and marriage does
not impose any disabilities provided that the subject- matter of the gift is one over which she possesses
absolute domination or right.
Besides the donor being a major and of sound mind, it is further essential that he (donor) should
have ownership of the subject matter of the disposition.

Ancestral and Self-acquired property
The Mohammedan Law does not make any distinction between ancestral or self-acquired property
or movable or immovable property. Anything over which dominion or the right of property may be
exercised, or anything which can be reduced into possession or which exists as a specific entity or as an
enforceable right, may form the subject of a gift. Thus, actionable claims and incorporeal rights may form
the subject of gifts equally with corporeal property. A gift, as distinguished from a will, may be made of
the whole of the donor’s property.
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Essentials of a valid gift
Every Mohammedan of sound mind who has attained the age of puberty may make a valid gift. A
gift, as distinguished from a will, may be made of the whole of the property, and it may be made even to
an heir. It may be made orally or in writing. Even registration is not necessary. The provision of Section
123 of the Transfer of Property Act, which provides that a gift of immovable property must be effected
by a registered instrument, signed by the donor and attested by at least two witnesses, and that a gift of
movable property may be effected either by a registered instrument as aforesaid or by delivery do not
apply.
The essentials of a valid gift are
(a)

That there must be a clear and unambiguous intention to make a gift by the donor.
Where there is no real bona fide intention to make a gift, the gift will be void. In Qamar
Uddin v. (Mst) Hassan Jan, (1934), 16 Lah. 629, a gift of house was made by the donor
to the donee without delivering the title deeds; no mutation of name was effected and the
donor continued to pay the house—tax, it was held that the gift could not be said to be
complete and valid as all the requirements of Muslim law had not been fulfilled.

(b)

That there must be an acceptance of the gift express or implied, by or on behalf of the
donee.

(c)

That there must be delivery of possession of the subject of the gift by the donor to the
donee.

Delivery of Possession
Under the Mohammedan Law it is absolutely essential for a valid gift that there should be a delivery
of such possession as the subject of the gift is susceptible of. The importance of delivery of possession
has been stressed by their Lordships of the Privy Council in Mohammad v Fakir Jahan (1922) 49 I.A.
195, where they observed. “The taking of possession of the subject- matter of the gift by the donee,
either actually or constructively is necessary to complete a gift.” Registration of a deed of gift does not
cure the want of delivery of possession. A recital in the deed of gift that possession has been given to a
minor nephew without the intervention of a father or a guardian was, on the facts, held to be insufficient
to support a gift as against the heirs of the donor. [Jumman v. Husain (1931) 129 I.C.].
The real test of delivery possession is to see whether the donor, or the donee reaps the benefit; if
the former is the case, possession is not transferred and if latter, it is transferred, and the gift is complete
as the donee is permitted directly or indirectly to receive the benefit [Ebrahim Alibhai Akuji v. Bai Asi,
(1933) 58 Bomb. 254]. The conduct of the parties concerned is the best guide to see whether a gift is
fictitious or otherwise. Thus where a donor makes a gift of the corpus of a property but reserves the
usufruct to himself and continues in physical possession of the property, the payment by the donee of
Government Revenue after date of gift in respect of the property amounts to constructive possession of
the property on the part of the donee and the gift is completed by such possession. But in Qamar Uddin
v. (Mst). Hassan Jan, (1934) 16 Lah. 629, a gift of a house was made by the donor to the donee without
delivery of the title deeds : no mutation of name was effected and the donor continued to pay the house
tax; it was held that the gift could not be said to be complete and valid as all the requirements of Muslim
Law had not been fulfilled.
In the following cases delivery of possession is not necessary : it is presumed in favour of the
donee.
1.

No delivery of possession is required in the case of a gift by father to his minor child or by
a guardian to his ward. All that is necessary is to establish a bona fide intention to give.
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The guardian referred to above is the guardian of the property of a minor. Therefore,
when father is the guardian of the property of his minor son, no transfer of possession
is necessary. Similarly no change of possession is necessary in the case of a gift by
grandfather to his minor grandson if the father is dead. But if the father is alive and has not
been deprived of his rights and powers as guardian, there must be a delivery of possession
by the grandfather to the father as guardian of his minor sons, otherwise the gift is not
complete. As the mother is not the guardian of the property or her minor son, there must
be delivery of possession to the legal guardian of her son.
2.

3.

No delivery of possession is required in the case of a gift by a husband to the wife and
vice versa, whether the property is used by them for their joint residence, or is let out to
tenants in this connection the observation of Sir M. Sausee, C.J. in Amina Bibi v Khatija
Bibi, (1864), 1 BHCR 157 are very pertinent. His Lordship said, “The relation of husband
and his legal right to reside with her and to manage her property rebut the inference
which in the case of parties standing in a different relation, would arise from continued
residence in the house after the making of gift.” In Ma Mi v. Kallender Ammal, (1926) 54
I.A. 22, the gift was by husband to the wife and mutation of names was effected. Their
Lordships of the Judicial Committee said, “It must, therefore, be taken that mutation was
effected by Moideen (husband) himself, and in the case of a gift of immovable property
by a Mohammedan husband to his wife, once mutation of names has been proved, the
natural presumption arising from the relation of husband’s and wife existing between them
is that the husband’s subsequent acts with reference to the property were done on his
wife’s behalf and not on his own.” But no mutation of name is necessary, if the deed of
gifts declares that husband delivered possession to the wife, and the deed is handed over
to her and retained by her. (Mohammad Sadiq v Fakhr Jahan Begum, 1932 A.L.J. 663).
No delivery of possession is necessary where property gifted is incapable of physical
possession.

Modes of delivery of possession
(1) As regards movable property the gift is not complete unless the property has been actually
delivered.
(2)

(3)

In the case of immovable property—
(a)

Where the donor is in possession, a gift is not complete unless the donor physically
departs from the premises with all his goods and chattels and the donee formally
enters into possession.

(b)

Where the property is in occupation of the tenants a request by the donor to the
tenants to attorn to the donee or by delivery of the title deed or by mutation in Revenue
Register.

(c)

Where the donor and donee both reside in the property in such a case no physical
departure of formal entry is necessary. In this case the gift may be completed by some
overt act by the donor indicating a clear intention on his part to transfer possession
and to divert himself of all control over the subject of the gift. (Shaik Ibrahim v. Shaik
Suleman, (1884) 9 Bom. 146).

In the case of gift of immovable property by husband to wife—it is not necessary for the
husband to depart even temporarily provided it can be inferred from the surrounding
circumstances that he had real and bona fide intention to make a gift.
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(4)

In the case of gift by the father or other guardian to a minor or a lunatic, the declaration
of gift is sufficient to change the possession of the father or other guardian on his own
account into possession on the minor’s account.

(5)

Where the subject-matter of a gift consists of shares in Zamindari villages and parcels of
land in the case of which physical possession is impossible the gift may be completed by
mutation of names and transfer of rents and incomes arising out from the property. Actual
possession is not necessary where the property gifted is not capable of being possessed
physically.
(6) In the case of incorporeal property and actionable claims, the gift may be complete by
an act on the part of the donor showing a clear intention on his part to divert himself in
praesenti of the property and to confer it upon the donee.
(7) Where the subject of gift is already in possession of the donee as bailee the gift may be
completed by declaration and acceptance without formal delivery of possession.
Gift in future
A gift cannot be made of any property to be performed in future nor it can be made to take effect
at any future period. The rule is based on the principle that the object of the gift must be in existence at
the time of the gift.

Contingent gifts
A gift made to make effect on the happening of a contingency is void.
Gifts with a condition
When a gift is made subject to a condition which destroys the effect of the gift, the condition is void
and the gift will take effect as if no conditions were attached to it.

Illustrations
(a) A makes a gift of a house to B on condition that he shall not sell it, or that he shall sell it to a
particular individual, or that B shall give some part of it in iwaz or exchange. The condition
is void, and B takes an absolute interest in the house.
(b) A makes a gift of certain property to B. It is provided by the deed of gift that B shall not
transfer the property. The restraint against alienation is void, and B takes the property
absolutely.
Gifts to unborn persons
A gift made to a person not in existence at the date of the gift is not valid. Even when the gift to an
unborn person is made through a trust the gift is not valid. The only way in which a disposition may be
made to an unborn person is that by way of wake.

Gift of a life estate (Umra)
A umra or life grant is nothing but a gift with a condition. The donee gets an absolute interest in the
property and the condition is invalid.

Gift of an undivided share (Mushaa)
A mushaa is an undivided share in the property either movable or immovable. A valid gift may
made of an undivided share in property which is not capable of division.
A gift of an undivided share in the property which is capable of division is irregular, but not void.
The gift being irregular it may be perfected and rendered valid by subsequent partition and delivery to the
donee of the share given to him. Under the Shia Law gift of a Mushaa is valid even though the property
is capable of division.
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Mushaa - The word ‘mushaa’ has been defined by Baillie as ‘an undivided part’ or share, a common
building or land. The general rule is laid down in the Hedaya :— ‘A gift of a part of a thing which is capable
of division is not valid unless the said part is divided off and separated from the property of donor; but a
gift of an indivisible thing is valid. Thus the property in which the donor has an undivided share, may be
(a)

incapable of partition; or

(b) capable of partition.
Incapable of Partition
When the property in which the donor has an undivided share is capable of partition the gift is valid.
For instance, A who owns a house makes a gift to B of the house and of the right to use a staircase
used by him jointly with the owner of an adjoining house; the gift is valid since a staircase is incapable
of division.

capable of Partition
When the property in which the donor has an undivided share is capable of partition, the gift is
irregular, but not void. Such a gift may be perfected and rendered valid by subsequent partition and
delivery to the donee of the F.4 share given to him.

Exceptions
A gift of an undivided share (Mushaa), though it be a share in property capable of division, is valid
from the moment of gift, even if the share is not divided off an delivered, in the following cases:
(a)

Where the gift is made by the one co-heir to another;

(b)

Where the gift is of a share in a Zamindari or Taluka ;

(c)

Where the gift is of a share in freehold property in a large commercial town;

(d)

Where the gift is of a share in a land company.

(e)

Periodical payments in the nature of life grants.

The High Court of Allahabad in Ahmedi Begum v. Abdul Aziz (1927) 49 All. 503 threw upon a
device to get over the doctrine of Mushaa, when it held that though a valid gift could not be made of an
undivided share in property which was capable of division, the difficulty might be overcome by the donor
selling the undivided share at a fixed price to the person to whom the gift was intended to be made, and
then releasing that person from payment of the debt representing the price.
In Muhammad Mumtaz v. Zubaida Jan, (1889) 16 I.A. 205 their Lordships of the Privy Council
remarked : “The doctrine relating to the invalidity of gift of Mushaa is wholly unadapted to a progressive
state of society and ought to be confined within the strictest rules.”

Shafei and Shia Laws
Under Shafei and Shia Laws a gift of an undivided share in property whether capable of division or
not, is valid. The Shias only insist that the portion of the property gifted must be indicated with definiteness
and certainty.

Revocation of gift
A gift can be revoked before deliv-ery of possession because before delivery of possession a gift is
not complete. There is a conflict of opinion between the different schools of Muslim Law as regards the
power of donor to revoke as simple gift.
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Hanafi Law
Gift may be revoked by the donor at any time before delivery of possession. It may be revoked after
the delivery of possession if a decree of a civil court cancelling the gift is obtained. In the following cases
a gift cannot be revoked after the possession has been delivered to the donee :1.

When the gift is made by a husband to his wife and vice versa.

2.

When the donee is related to the donor within the prohib-ited degrees.

3.

When the donee is dead, and the subject-matter of the gift has devolved on the donee’s
heirs.

4.

When the subject of the gift

5.

(a)

has passed out of the possession of the donee by gift, sale, or otherwise;

(b)

has been lost or destroyed;

(c)

has increased in value, whatever be the cause of in-crease and the increment is such
as is inseparable from the subject itself;

(d)

has been so changed that it cannot be identified for instance when wheat is converted
into flour by grind-ing.

When the donor has received something in exchange (Iwaz), for instance a gift by a lady in
praesenti with consideration that the maintenance expenses during her life¬time and her
funeral expenses after death would be met by the donee.

Shafei and Maliki Laws
Under the Shafei and the Maliki Laws, in the absence of any coercion or want of understanding, a
gift is irrevocable, whether the delivery of possession has taken place or not. Parents have the power to
revoke a gift made in favour of their children except in the following cases :1.

When the subject of the gift has changed its original form or has disappeared in toto or in
part, or has been sold or ex-changed;

2.

When the donee’s marriage has taken place in consideration of the thing given; and

3.

When the donee is dead and the property has passed to his heirs.

Shia Law
The Shia Law differs from the Hanafi Law in the cases enumerated below :1.

A gift to any blood relation, where within, the prohibited degree or not, is irrevocable after
the delivery of possession.

2.

A gift by a husband to his wife and vice versa is revocable;

3.

A gift may be revoked by mere declaration on the part of the donor without any proceedings
in Court.
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Sadaquah is a gift made with the object of acquiring religious merit. Like Hiba, it is not valid unless
accompanied by delivery of possession; nor is it valid if it consists of an undivided share in property
capable of division. But unlike Hiba Sadaquah once completed by delivery, is not revocable, nor is it
invalid if made to two or more persons all of whom are poor.
A Sadaquah can be distinguished from the waqf in the point that in case of a Sadaquah, the corpus
may be consumed; while in case of waqf, the income only canbe spent. [Gulam Ali v. Sultan Khan,
(1967) A.I.R. Ori. 55].

Hiba-bil-iwaz
It literally means a gift for next change. It is of two kinds, namely:

1.

1.

The trust hiba-bil-iwaz. i.e., hiba-bil-iwaz, as defined by older jurists, and

2.

The hiba-bil-iwaz is followed in India.

The hiba-bil-iwaz
The true hiba-bil-iwaz consists of two acts, namely (a) hiba, and (b) iwaz not stipulated for at the
time of the hiba. Thus, if A without having stipulated for a return makes a gift of his house to B and
B in consideration of the house, without having promised it, subsequently makes a gift of Rs.10,000
to A, saying that it is the iwaz or return for the gift of the house, and delivers the said amount to A,
the transaction is a true hiba-bil-iwaz. and neither party can revoke it.

2.

Hiba-bil-iwaz as followed in India
Hiba-bil-iwaz followed in India consists of only one act, the iwaz or exchange being involved in the
contract of gift as its direct consideration. Thus if in the above illustration “A says to B that he (A)
has given his house, to him (B) in consideration of his paying him (A). Rs.10,000” the transaction
will be a hiba-bil-iwaz of India. In fact, the hiba-bil-iwaz of India was introduced here by Muslim
lawyers in India as a device for effecting a gift of Mushaa in property capable of division.

The transaction is in reality a sale and has all the incidents and conditions of a sale. So, possession
is not essential to com-plete the transfer as it is in the case of a hiba, and an undivided share (Mushaa)
in property capable of division may be lawfully transferred by it.
There are two conditions necessary for the validity of the transaction, namely 1.

Actual payment of consideration on the part of the donee’ and

2.

A bona fide intention on the part of the donor to divest himself in praesenti of the property
and to confer it upon the donee.

Hiba-ba-shart-ul-iwaz
It is a gift made with a stipulation for a return. To make the gift valid, it is essential that it should be
accompanied by deliveryof possession. Like hiba, the gift is also revocable under certain circumstances.
But the gift becomes irrevocable on delivery by the donee of the iwaz (return) to the donor.
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Areeat
The grant of a licence resumable at the grantor’s option to take and enjoy the usufruct of a thing is
called the ‘Areeat’. It is a temporary licence to enjoy the profits so long as the grantor pleases and is not
a transfer of ownership as in the case of hiba.

Marz-ul-maut
The most accepted definition of Marz-ul-maut or death-illness is that it is one which, it is highly
proba-ble, will end fatally. (Baillie). Sir D.F. Mulla defines it an illness which includes apprehension of
death in the near future, in the person concerned and which actually results in his death.
An illness constitutes marz-ul-mau, if there is :
(a)

the proximate danger to death, so that there is a pre-ponderance of apprehension of death;

(b)

some degree of subjective apprehension of death in the mind of the sick person ;

(c)

some external indicia, chief among which would be inability to attend to ordinary avocations.

**********
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5. CLINICAL COURSE - I
PROFESSIONAL ETHICS & PROFESSIONAL ACCOUNTING
SYSTEM (INTERNAL)
Importance of Legal Profession
The Legal Profession plays a very important role in the administration of Justice. Lawyers assists
the court in arriving at a correct Judgement. Actually the law is very complicated. The language of acts
and regulations is often found very complicated and confusing and not easy to be understood. The
lawyers are not puppets compelled to obey the dictate of their clients. Where matters of good faith
and Honourable conduct are concerned. They are also responsible to the court for the fair and honest
conduct of a case, they are agents, not of man who plays them but are acting in the administration of
justice.
According to C. L. Anand has stated that ‘It has rightly been observed that a sound system of the
administration of justice should posses 3 ingredients, namely
i)

A well planned body of laws based on wise concepts of social justice;

ii)

A judicial hierarchy comprised of the Bench and Bar;

iii)

The learned in the law and inspirited by high principles of professional conduct and
existence of suitable generation to ensure fair trial.

So the legal profession is a profession of great honour. It has been created not for private gain but
for public good: It is not money making occupation but a branch of Administration of Justice.

Legal Profession in Pre-British India
During the Hindu period the courts derived their authority from the king who was considered the
fountain head of justice. The King’s Court are superior to all other courts. The king was advised by his
councillors in hearing and deciding the case but he was not bound by their advise.
There is no mention in the Kautilya’s Arthasastra about the existence of legal profession and
therefore most probably such a class did not exist. But according to Justice Ashutosh Mukherjee legal
profession was in existence during the Hindu period.
During the Muslim period the litigants were represented by a body of persons known as Vakils The
court of the kings Administrations concerned determined who should be allowed to appear as Vakil in a
Zilla Court. During this period the legal profession was not an organised one. The Vakils acted more an
agent for principals then as lawyer:

Legal Profession during British period:
The East Indian Company was not interested in legal profession. And there was no uniform Judicial
system in the settlements of the East Indian Company.
First by a Charter of 1726 a uniform system in each Presidency Towns i.e., Bombay, Calcutta,
Chennai, created and Mayor Court was introduced. There was no specific regulation for the legal
practitioners and no provision for legal training. Many person having no knowledge of law were practising
law. After the Regulating Act 1773 and the Charter of 1774 there was much development of legal
profession.
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The crown abolished the charter of 1774 and established Supreme court of Judicature at Calcutta
by issuing a charter and the mayor court were abolished.
As per clause II of the Charter of 1774, provided and contained as “We do further authorise and
empower the said Supreme Court of Judicature at Fort William in Bengal to approve, admit and enrol
such and so many Advocates and attorneys at law as to the said Supreme Court of judicature at Fort
William in Bengal seem meet, who shall be attorneys on record shall be and are hereby authorised to
appear and act and plead and act for suitors of the said supreme Court of Judicature at Port Williams and
the said Advocates and Attorneys on reasonable ground to remove and no other persons whatsoever but
such Advocates and attorneys so admitted and enrolled shall be allowed to appear and plead or act in
the said Supreme Court, of Judicature of Fort Williams in Bengal for or on behalf of such suitors or any
of them.”
As per Clause II of Charter of 1774 it empowered Supreme Court to approve and cancel or remove
Advocates and attorneys at law on reasonable cause. They were authorised to appear and plead and
act for the suitors of the Supreme Court. This clause made it clear that no other person but advocates,
or attorneys so admitted arid enrolled could appeared plead or act in the Supreme Court.
The term ‘Advocate’ extended only to English and Irish Barristers and members of the faculty of
Advocates in Scotland and the term ‘Attorneys’ then meant only the British attorneys or solicitors. Thus
the Indian Legal Practitioners were not authorised to appear before the Supreme Court.
The company’s court are not organised one. In addition to company’s court Big Zamindars also had
courts exercising both civil and criminal jurisdiction.
Sadar Diwari Adalat to enroll pleaders for company courts.
Afterwards the Bengal Regulations XXVII of 1814 made provisions to organise legal profession
And Bengal regulation XII of 1833 was modified.
Soon after the legal practitioners Act 1846 was enacted this made certain provision that people of
any nationality or religion would be eligible to be pleaders and attorneys or Barristers enrolled in any of
her majesties courts in India would be eligible to plead in the company’s Sardar Adalat.
The Legal Practitioners Act 1853 authorised the Barrister and attorney of Supreme Court to plead
in the company court.
The most significant in the English period is the enactment of the Indian High Court Act 1861 . The
crown established High Court at each presidency towns.
The High Court of Judicature of Fort Williams in Bengal; was empowered to approve, admit and
enroll such advocates the High Court shall deem fit.

Legal Practitioners Act, 1879
In the year 1879 the legal practitioner Act was passed to consolidate and amended the law relating
to the legal practitioners it empowered an advocate or Vakil on the role of any High Court or pleader of
the Chief Court of Punjab to practice in all the courts subordinate to the court on the role of which he was
entered.
Under the legal practitioners Act 1879 the term legal practitioner has been taken to mean Advocates
Vakil or Attorney of High Court and pleader. This act was passed to I consolidate and amend the law
relating to legal practitioners, Advocates or Vakil on the role of the High Court can practise through India.
Section 13 of the Act empowered the High Court to suspend or dismiss pleader or Mukhtar guilty
of unprofessional conduct.
Section 5 - Deals with persons in the roll can practise.
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Section 6 - Deals with suspensions dismissal of pleader or Mukthars.
Section 7 - Made provisions in respect of issuance of certificate
Section 13 - Dealt with powering of High Court reporting suspension of members.

Indian Bar Committees, 1923
In the year 1923 Under the Chairmanship of Sir Edward Chamier a Committee called dian Bar
Committee was constituted. The committee was to consider the issue as to organization of the Bar on all
India basis and establishment of an all India Bar Counsel for the High Court - The committee suggested
that in all High Courts a single grade of practitioners should be established and they should be called
Advocates.
It recommended Bar counsel to be constituted at all High Court. The High Court got power to take
disciplinary action against the Advocates for misconduct. It got powers to refer to the Bar Council before
to enquire and report. Every Bar Council consisted of 15 members. This system was present in all High
Courts.
•
10 members elected from among advocates
•
4 members nominated by High Court
•
1 member was Advocate General
Indian Bar Council Act, 1926
In the year 1926 the Indian Bar Council Act was enacted to give effect to the some of the
recommendations of the Indian Bar Committee. The main object was to provide for the constitution an in
corporation of Bar Counsel for certain courts.
1)
To confer powers and impose duties as such court.
2)
To amend the law relating to the legal practitioners of such courts.
The distinction between Advocates and Barrister, abolished under Section 10. The High Court got
power to reprimand, suspend or remove from practice of advocate for guilty of professional misconduct
and other misconduct based on complaint.
Legal Profession after Independence
In the year 1951 , All India Bar Committee appointed by Chairmanship of Justice S. R. Das. It
recommended to establish All India Bar Council and Branch in the each state, powers and vested with
Bar council for enrolment, suspension removed and the previous powers conferred on High Court is
removed.
A common roll to practice allover India.
Then Advocate Act in the year 1961 was enacted.
Advocates’ Act, 1961
Admission and Enrolment:
Section 16 to 12 deals with regarding qualification for admission and enrolment before the Bar
Council an Advocate.
Two Clauses (1) Senior Advocates and (2) Other advocates.
Senior Advocate:
1.
Designated by virtue of his ability standing at the Bar or Special knowledge or experience
in law or he is deserving such distinction. The senior Advocates restriction deals in the Bar
Council of India and Chapter-I Part (VI) Under Section 49 (1) of Advocate Act.
2.
Shall not appear without an advocate on record in Supreme Court or without an advocate.
Shall not accept any brief directly.
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3.

Shall not accept instructions to draft pleadings or affidavits, advises evidence or to do any
drafting work of an analogous in any court. Junior other Advocate pay him to fee which he
consider a reasonable one.

Eligibility for Admission on State Rules
1)

Citizen of India or other Country permitted to practice:

2)

21 years age or above

3)

Obtained a law decree

Sudeer- v. - Bar Council of India in this case AIR 1999 SC 1167.
Supreme Court held the Bar Council of India Rule providing for pre enrolment training and
apprenticeship is ultra-vires as per the rule making power of the Bar Council of India [.available fact
under the Advocate Act.
Haniraj L. Chulani v. Bar Council of Maharastra and Goa. The Supreme Court in this case held that
a person carrying on another profession not allowed to practice or enrol as advocate i.e., Doctor is not
violative of Article 21,14,19,18 of the Constitution of Law of India.
Indian council legal aid and advice v. BCI Supreme Court held (AIR 1995 Section 1691) the rule
departing person who have completed the age of 45 years is beyond the rule making power of Bar
Council of India.

Disqualification of Enrolment
Section 24-A Advocates Act that no person shall be admitted as Advocate.
1.

If he is convicted of an offence involving moral

2.

If he is convicted of an offence under the provision of the untouchability offence (Act 1958).

But after 2 years is elapsed since his release.
Section 30 Deals with right to practice through the termitary to which the advocates act extends all
courts including supreme court tribunal.
But this section have not been brought into effect by the Central Government. Hence the advocate
continue to be debated from appearing in many tribunals such as Industrial Tribunal, Family court etc.

Important Powers of Bar Council and Functions of Bar Council
1.

To admit person an advocates on its rolls.

2.

Preparation and maintenance of such rolls.

3.

To entertain and determine cases of misconduct against advocates.

4.

To promote, safeguard, privileges of advocates.

5.

To promise and support law reforms supervision and counsel of other state bar.

6.

To promote legal education:

7.

To lay down standards of legal education.

8.

To recognise degrees for enrolment.

Professional Ethics
1. Section 49 (1 ) (c) of the Advocates Act, 1961 empowers the Bar Counsel of India.
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Duty to the Court
1.

Advocate is required to conduct himself with dignity and self respect. Not to complaint
against judicial officer of grievances to be make complaint to the proper authorities.

2.

To maintain respect to court and dignity of the judicial officer.

3.

Not to influence the decision of the court by any illegal or improper means.

4.

Prohibit private communication with Presiding Officer / Judge.

5.

Not to encourage client unfair practice or from doing any thing in relation to the court.

6.

To appear in the prescribed dress and his appearance shall always be presentable.

7.

An advocate shall not either appearance in any way before a Court Trial if the role of any
member there of in related to advocate.

8.

Not to wear bonds or grown in public places other then in court.

9.

Not to appear if he got any receiving interest or he is a exercise a member on 			
director of a company or corporations.

Duty
Rule 11 to 33 deals duties of advocate to his client.
1.

An Advocate is bound to accept any brief in special circumstances he may refuse to accept
a particular brief. S. J. Chaudry v. State (AI R 1996 SC 98) Supreme Court held that if
an advocates accepts the brief of a case attend day to day and if he fails and he does
not do so, he will be held liable for breach of professional duty. Shall not withdraw from
engagement.

2.

If he does, notice to be given to the client and he is bound to refund such part of fee as has
not been spent.

3.

If situation warrants in before in future if he happens to be witness he should not accept
the brief.

4.

To make help and frank disclosure to his client relating to his conviction with the parties
any controversies likely to arise at the time of taking brief.

5.

To uphold the interest of his client.

6.

If a advocate appear for prosecution he should not conduct the case lead to conviction of
the innocent.

7.

Advocate shall not commit directly or indirectly a breach of the obligation imposed by
Section 126 of Evidence Act professional communication.

8.

Not to be a party to fermenting of litigation.

9.

Only act on the instruction of client and not others.

10.

The fee of an advocate depending upon the success of the suit is considered as opposed
to the public policy. Also not consistent fee or percentage of the benefit and will be arrived
by client.

11.

Shall not buy or traffic in a stipulate for or agree to receive share or instruct in any actionable
claims
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12.

Not to bid or purchase any property he was professionally engaged.

13.

To keep proper account for the money entrusted to him.

14.

Any amount is received on behalf of client that should be given to him.

15.

On demand from client a copy of the account to be furnished.

16.

Rule 32 prohibits an advocate to lend money to his client for the purpose of any legal
proceedings or actions.

In V.C. Rangadurai V.D. Gopalan Supreme Court observed that the ratio between the advocate
and his client is purely personal involving highest personal trust and confidence. P.O. Gupta v. Ram
Murti (AIR 1998 SC 283)
An advocate purchased a property at a very low price from his client which is a subject matter of
litigation and sold the same to third person and made profit. He was held of professional misconduct.
Harish Chand Singh v. Tripathi a Senior Advocate appointed his own junior as Mukhtar of complaint
in consolidation case. He misguided his junior and tried to dispose of the property in favour of his own
father. Senior Advocate held guilty of professional misconduct.

Duty to Opponent
Rule 34 and 35 of BCI
1.

Rule 34 provides that an advocate shall not in any way communicate or negotiate upon the
subject matter of controversy with any party represented by an advocate except through
that advocate.

2.

Rule 35 deals that an advocate shall do his best to carry out all promises made to the
opposite party even though not reduced to writing or enforceable under the rules of the
court.

Duty to Colleagues
Rule 36; to 39 of BCI
1)

Shall not solicit work or advertise (either direct or indirect) by way of circulars,
advertisement, (brokers), putting slide in cinema theatres.
The name board should be a reasonable size.

An Advocate not permit his name to be used in aid of or to make possible the unauthorised practice
of law by any agency.
Shall not accept a fee less than the fee taxable under the rules when the client is able to pay the
same R - 39 An advocate shall not enter appearance in any case in which there is already a vakalath
(Civil cases) or memo of appearance (Criminal Cases) filed by an advocate engaged for a party except
with his consent (change of vakalath)
Advocacy

Seven Lamps of Advocacy
A good advocate should possess some essential qualities and equipment.
1)

Honesty: The nobleness of legal profession lies in honesty. Advocate should not do any
act which will lead to professional misconduct. He should disclose the real facts and legal
profession to his clients frankly.
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2)

Courage: An advocate must possess courage which is the quality that enables a person
to control fear in the face of danger, pain, misfortune, etc. He should not fear about the
executive and politicians. He must perform his duty to safeguard the interests of his client.

3)

Industry: Industry is the quality of being hard-working; being always employed usefully.
Advocacy is an intellectual profession. Intelligence and knowledge will be sharpened with
hard-work and strenuous efforts.

4)

Wit: Wit means clever and humorous expression of ideas; liveliness of spirit. Wit lessens
the work load of an advocate. It relaxes his mental strain.

5)

Eloquence: Eloquence means fluent speaking and skilful use of language to persuade or
to appeal to the feelings of others. Eloquence attracts the attention of the listener.

6)

Judgment: Judgment is an intellectual capacity, ‘the inspiration which enables a man to
translate good sense into right action’. An advocate could be in a position to judge the
merits and demerits of the case on hearing the brief and seeing the document. He should
inform his client the legal position openly after judging the issues.

7)

Fellowship: Fellowship means the membership in friendly association or companionship.

8)

(7+1) Tact: Tact means handling people and situations skilfully and without causing
offence. An advocate must be in a position to tackle and win his client, opponent party,
opponent advocate in a smoother way. An advocate should not quarrel with Court or loose
temper over trifle things in the Court and outside.

Other Rules
Rule 40 requires that every advocate to pay certain sum to the State Bar.
Duty to Render Legal Aid
Every advocate bear in mind that anyone genuinely in need of lawyer is entitled to legal assistance
even though he cannot pay for fully or adequately legal assistance.
To the indigent and oppressed is one of the highest obligations as an advocate owes to society.

Restriction on other Employment - Rule 47 to 52 BCI
An Advocate shall not personally engaged in any business but he may be a sleeping partner in a
business. An advocate who has inherited or succeeded by survivorship to family business may continue
it but may not personally participate in the management thereof.

Right to Lien
An Advocate can claim general lien upon the deeds and papers in his hands for the fee payable to
him but there is no general lien.
State v. Narsingh Nair (AIR 1955 Orissa Page 105) in the case it is held that an advocate in the
absence of an express agreement cannot claim a lien to hold, if until his own accounts are settled.
(J.S. Jafhar V. Mustafa H.M. Yusur (AIR 1993 SC Page 1335)
Advocate withdraw certain amount on behalf of his client from the court receiver but did not pay the
whole amount to the client. He was held guilty of professional misconduct.

Advertising
In the matter of thirteen advocate Alahabad AI R 1934 1067.
It is well recognized rule of etiquette in the legal profession that no attempt should be made to
advertise on self directly or indirectly. Such a course of action tends to dignify of the Hon’ble Profession.
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In England no barrister is allowed to write to solicitors or even to brother practitioners on circuit
enrolling his services experience ability or work advertisement of all forms are considered to be highly
improper.

Professional or Other Misconduct
Section 35 of the Advocate Act provides for punishment for professional or other misconduct. On
receipt of a complaint or otherwise a State Bar Council has reason to believe that any advocate on its
roll has been guilty of professional or other misconduct, it will be referred to its disciplinary committee.
Misconduct: Means a dereliction of duty.
The Supreme Court explained the term misconduct in the following case.
State of Punjab v. Ramsingh AIR 1992 SC 2188.
Misconduct may involve moral turpitude it must be mis-proper or wrong behaviour unlawful
behaviour willful in character for bidden act a transgression of established definite rule of action or code
of conduct, but no mere error of Judgement, ,carelessness or negligence in performance of duty, the act
accompanied of bears for bidden quality or character. Professional misconduct are found in Section 10
of Indian Bar Council Act, 1926 and explained in Section 35 of the Advocates Act 1961 .
The expression professional misconduct has been well explained by the Supreme Court in the
following case
V.P. Kumaravelu v. BCI AIR 1997 SC 1014.
The court observed that whether negligence will amount to professional misconduct or not will
depend upon the facts of each case; gross negligence in the duties practice of sheds of delinquency and
would undoubtedly amount to professional misconduct.
Rama Bannerisi v. Ushapati Banerjee Mukhtar AIR 1958 Cal 692.
The Bar Council on receipt of complaint or otherwise is not transmit it to its disciplinary committee
but it is obligatory on the part of the council to see if there is reason to believe that an advocate on its
roll is guilty of unprofessional act. The requirement of ‘Reason to believe’ cannot be converted into a
formalized procedural road block. It being essentially a borrower against frivolous enquiries. It is implicit
in resolution of the Bar council when it says that it has considered the complaint and decided it to refer
the matter for the disciplinary committee that it has reason to believe as prescribed by the statute.
Kr. Amarsingh of Sahalpose - v - Madanmohan Lal AIR 1956 Raj. 58
Charges of professional misconduct must be clearly proved and should not be inferred from ground
for suspicion or what may be the error of judgement or indiscretion.
Kasinath Ratho v. U.C. Patnaick AIR 1939 Pat. 343.
Proving facts and circumstances giving rise to give suspicion is not sufficient to establish a charge
fraudulent or grossly improper conduct in the discharge of professional duties.
Negligence without moral turpitude or delinquency may not amount to professional misconduct.
P.O. Khanfelkar v. Bar Council of Maharashtra AIR 1984 SC 110
There is a word of difference between giving of improper legal advise and giving of wrong legal
advice mere negligence unaccompanied by any moral delinquency in the part of a legal practitioner in
the exercise of this profession does not amount to professional misconduct.
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Case amounting to professional misconduct
1.
Executing vakalth himself by Advocate instead of the party
2.

Money withdrawn with ulterior motive from the client account/ court proceedings.

3.

Writing letter to magistrate / presiding officer.

4.

Advising clients in the court room that they could not justice from the court.

5.

Moving applicating before any court or authority without informing that a similar
application has been presented or rejected by any authority.

6.

Not speaking the truth.

7.

Making unfolded allegations against a Judge.

8.

Tampering with witness is a serious offence for a advocate.

9.

Making charges of bribery against judicial officers knowing it to be false.

10.

Asking advocate clerk to take documents from record to his house / office.

11.

Stating and invoking wrath of Gods in open court by a lawyer.

12.

Suggesting to bribe the official in the court amounts to professional misconduct.
Eg. Asking clerk to give money to record clerk for supplying information with regard to
case.

13.

Bringing influence on the judge to get decision in favour of the clients. Including prosecution
witness not to tell the truth.

Mahabir Prasad Singh v. Mis. Jacks Aviation Pvt. Ltd., (AIR 1999 SC P 287)
Boycott call resolution to boycott particular court. Advocate abstaining from court, reporting, next he
will not appear the court in further. Advocate not returned the brief. Advocate’s conduct is unprofessional
and unbecoming of status of advocates.

Authorities to empower to punish Professional Misconduct:
Under Section 38 of the Advocates Act on receipt of a complaint or otherwise State Bar Council
can sumato also if reason, is thereof that misconduct present, It will refer to the disciplinary committee.
Bar Council can constitute one or more disciplinary committee. The disciplinary committee consists
3 members.

Power (Punishment)
After giving notice, opportunity to the advocate the State Bar council may make the following orders:
1)

If no prima facie case then dismiss the complaint.

2)

Reprimand the Advocate; Suspend the advocate from practice for such period it may deem
fit.

3)

Remove the name of the advocate from state roll of advocate.

The effected person can also file appeal to the Bar council of India from state Bar under section 37
of the Advocates Act.
Appeal to Supreme Court;
Under Section 38 of the Advocates Act appeal can be filed within 60 days to the Supreme Court.
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Important cases of Misconduct
Prahlad Saran Gupta v. Bar Council of India (AIR 1977 SC 1338)
Prahlad Saran Gupta collected a sum of Rs. 16001- from the judgement debtor and not paid to the
Decree Holder But later deposited in the court before going appeal against the bar council disciplinary
proceedings.
Supreme Court held the Advocate / Appellant could be held that the end of justice would be met if
the punishment of reprimand is imposed on the appellants for his misconduct.
Hikmat Alikah - v. - Ishwar Prasad (AIR 1977 SC 864)
In this case an advocate was held guilty of an offence of attempting to commit murder and convicted
for it his name was removed from roll of advocates as he was unworthy of remaining in the legal profession.
P.O. Gupta v. Ram. Murti AIR 1988 SC 283.
The Appellant Advocate practicing in Delhi. For professional misconduct he was suspended from
practice for one year. U/S 38 of the Advocate Act appeal before Supreme Court and the court upheld the
order of the state Bar Council suspending from practice for one year.
Oalal D.S. v. State Bank of India AIR 1993 SC 1608.
In this case the advocate misappropriated the amount paid towards filling of suit and professional
fees. The disciplinary committee found him guilty. On appeal also the Supreme Court declined to interfere
and thus upheld the order passed by Bar council of India.
Selected Opinions of the disciplinary Committee of the Bar Council of India on Professional
Misconduct:
Jagadish Singh and Others v. T.C.Sharma (BCI TR Case No. 47/1990)
Jagadish Singh and others were employees of a School in New Delhi. They approached T.C.
Sharma, Advocate and paid a fees, to file a case against their arbitrary dismissal from their School. The
allegation is that without filing the case the advocate has given a case number from the Administrative
Tribunal, which was found to be false. When the advocate refused to return the fees paid, complaint was
filed. Result: the Advocate was found guilty of misconduct.
Babulal v. Subash Jain (BCI TR Case No. 115/1986)
The complainant and the Respondent are advocates. The allegation is that though a practicing
lawyer, the respondent is also working as an Editor, Printer and Publisher of a weekly which fact was not
disclosed at the time of applying for enrolment. Though the respondent denied the allegation it was found
that the respondent actively carried on the business as alleged and which amounted to professional
misconduct.
Balswaroopsoni v. Babulalsoni (BCI D.C. Appeal No. 25/1992)
The Appellant is the son of the Respondent. The allegations in the complaint are that (i) a criminal
case pending against him (ii) he introduced him as a surety in a criminal case while acting as an advocate
and (iii) has withdrawn in a civil suit the amount deposited in complainant’s name. The appellant was
found guilty of professional misconduct.
Indure Ltd., v. Deo Raj Gupta (BCI TR Case No. 58/1993)
The Respondent is the advocate of the complainant company. The allegation is that the respondent
has not filed suits against two other companies but though he had informed the company as to compliance,
he had not filed any suit at all. Finally it was found to be proved beyond doubt and the respondent was
prohibited from practicing as an advocate.
Commissioner of Civil Supplies & Consumer Protection Dept v. V. Balakrishnan (D.C.
Appeal No.15/1995)
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The appeal was against the order of the Bar Council of Tamilnadu giving benefit of doubt to the
respondent. The allegation is that he has sent telegrams to Revenue authorities misrepresenting the
order in writ petitions. Finally it was held that it was professional misconduct.
A. Banumurthy v. Bar Council of Andhra Pradesh (D.C. Appeal No. 3/1994)
The Appellant was compulsorily retired from Judicial Service for alleged corruption. Subsequently
he applied for resumption of practice. The State Bar Council suspended his practice for professional
misconduct for two years but on appeal the Bar Council of India has allowed the applicant to continue
practice on technical grounds.
Dr. D.V.P. Raja v. D. Jayabalan (BCI D.C. Appeal No. 43/1996)
The Bar Council of India held that the Disciplinary Committee of Bar Council of Tamilnadu has
powers to order on merits despite a resolution passed by the Bar Council that there was a prima facie
case against the respondent.
G.M.H. Irmani v. Iswarappa (BCI D.C. Appeal No. 30/1995)
The Bar Council of Karnataka as well as the Bar Council of India held that the complainant has not
proved his case against the Respondent for professional misconduct.
N.S. (Appellant) v. K.V. (Respondent) (BCI D.C. Appeal No. 14/1988)
Appellant is a Govt. pleader and the respondent is a senior advocate. At the time of going to the
Advocates Association they had an argument with regard to a mentioning before a judge of the High
Court and it was alleged that the appellant had used vulgar words against the complainant. Both the
State Bar Council and the BCI held that there was professional misconduct on the part of the Appellant.
P.R. (Complainant) v. V.I. (Respondent) (BCI D.C. Tr. Case No. 101/1988)
Complainant is a District Munsif and the respondent is a practicing advocate. The advocate filed a
contempt petition with serious allegations against the District Munsif. The Bar Council of Andhra Pradesh
held that filing the contempt petition against the presiding officer was professional misconduct. Pending
the proceedings the advocate was selected and appointed as District Munsif. Bar Council expressed its
inability to pass any order and forwarded the records to the High Court for necessary action.
Contempt of Courts Act, 1971
An Act to define and limit the powers of certain courts in punishing contempt of courts and to
regulate their procedure in relation thereto.
Legal history of Contempt of Courts
Prior to contempt of courts act 1926 the power of the court to punish for contempt was felt to
be uncontrolled power which was no doubt remedied by the Act of 1926 and the amending Act 1937.
Subsequently a committee was appointed to examine the law pertaining to contempt of courts and as a
result the present act was enacted.
Types of Contempt
As per Section 2(9) contempt of courts means civil contempt and criminal contempt.
As per section 2(b) of the Act Civil Contempt means: Wilful disobedience of any judgement,
decree, direction order writ or other processes of court or wilful breach of an undertaking given to a court.
Accordingly section 2(c) of the Act criminal contempt means: The publication whether by
words spoken or written or by signs or by visible representation or otherwise of any matter or the doing
of any other act whatsoever which;
i)
Scandalizes or trends to scandalize or lowers or tends to lower the authority of any court
or prejudice or interfere or trends to interfere with the due course of any judicial proceeding
or interferes or trends to’ Interfere with or obstructs or trends to obstruct administration of
justice in any other manner.
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Proceedings under contempt of courts act are summary in nature.
Contempt of court is not an offence within the meaning of section 4(2) of Cr. P.C. Merits of
the matter need not be gone into a contempt proceeding.
		
(V.G. Peterson v. O.V Foreces) AIR 1963 SC 692.
Aim of Contempt Proceedings:
The aim is to deter men from offering any indignities to a court of justice. Ramakrishna Reddy v.
State of Madras AIR 1952 SC. 149.
Kinds of Contempts
There are many kinds of contempts, the main forms of contempt are
1)
Insult to Judges
2)
Attack upon judge proceedings
3)
Comment on pending proceedings with tendency to prejudice fair trial obstruction to officers
of courts, witnesses in the parties.
4)
Abusing the process of the court.
5)
Breach of duty by officers connected with the court and scandalizing the judges of the
courts.
The following are certain examples of contempt with decided important case laws:
1. Stay of proceedings disobeyed:
When the superior courts order staying proceedings is disobeyed by the inferior court the
later court commits contempt of court. Bardakanta Misra V. Bhimsel Dixit AIR 1972 SC
2466
2. Speeches or Writings misrepresenting Court proceedings:
Speeches or Writings misrepresenting the proceedings of the court or prejudicing the
public or against a party or involving reflections on parties to a proceeding amount to
contempt of Court. Judge commenting in press about pending case. Where a sessions
Judge comments in press and television about the pending case it will amount to contempt
of court. Subash Chand v. S.M. Agarw.ala 1984 Cr. L. J. 481 (Delhi).
3. Shouting at Court: By shouting at the court is belittling the dignities of the court which cannot
ever be permitted as that would heard a dwindling of the faith of the public in affectioners of
the system itself. It is unwholes one for any member of the bar to lose his temper and bring
about a situation in the public court which can afford justifiable interference to be made of
the action being voluntary and intended at lowering the prestige of judiciary. State of A. P.
v. Saetharamaiah 1996 (2) ALT 992.
4. Advocate raising voice: An advocate raising voice in High pitch and annoying magistrate
even after waning will amount to contempt of court. Mohamed Ali v. Prasanna AI R 1995
SC454
5. Forging order of court.
(i)
Threatening writ petitioners.
(ii) Police Officer obstructing execution of decree.
(iii) Jail superintendent not releasing the accused in spite of the order of the court.
(iv) Filing of false affidavit will amount to criminal contempt.
Afzal v. State of Haryana AIR 1996 Sc 2326.
Certain acts will not amount to contempt of court they are as follows Under Section-7 a person shall
not be guilty of contempt of court for publishing fair and accurate report of a judicial proceeding or any
state thereof.
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Fair Criticism
It is open to anyone to express fair reasonable and legitimate criticism of any act or conduct of a
judge in his judicial capacity even to make a proper and fair comment on any decision given by him.
Innocent publication and distribution of matter: Fair reporting regarding disposal of case and
judgement of journalists. Rama Oayal Markaraha v.State of M.P. AIR 1978 SC 921
Punishment for Contempt of Court
Contempt of court may be punished with simple imprisonment for a term which may extent to 6
months or with time which may extend to Rs. 2000/- or with both. That the accused may be discharged
or the punishment awarded may be remitted on apology being made to the satisfaction of the court.
Limitation for actions for Contempt
No court shall initiate any proceedings of contempt either on its own motion or otherwise after the
expiry of a period of one year from the date on which the contempt have been committed.
1.

Jagadish singh and others v. T.C.Sharma

2.

Babulal v. Subash Jain

3.

Balaswaroopsoni v. Babulal soni

4.

Indure Lt v. Deo Raj Gupta

5.

Commissioner of Civil supplies and Consumer Protection Department v. Balakrishnan.

6.

A.Banumurthy v. Bar Council of Andhra Prades

7.

Dr.D.V.P.Raja v. Jayabalan.

8.

G.M.Hirmani v. Ishwarappa.

9.

N.S.(Appellant) v. N.V.(Respondent)

10.

P.R.(Complainant) v. V.I.(Respondent)		

11

Ashok kumar yadhav v. Bar council of India 19/1/2015.

12.

C.Ravichandran Iyer v. Justice A.M.Bhatterjee(Disciplinary power of the bar council on
conduct of the judge)

13.

Supreme Court Bar Association v. Union of India and others 17 th April 1998

14.

An Advocate v. Bar Council of India and another 0n 29 th September 1998.

15.

D.P.Chadha v. Tiriyugi Narain Mishra and others 5) December 2000.

Selected cases relating to Professional misconduct and contempt of court.
1.

Pawan Kumar Sharma v. Gurdial Singh (AIR 1999 S.C.98)

2.

Mahabir Prasad Singh v. M.s Jacks Aviation Pvt.Ltd.,(A.I.R.1999 S.C.287)

3.

Supreme Court Bar Association v. Union of India( A.I..R.1998 S.C.1895)

4.

P.D.Gupta v. Ramamurthy (A.I.R 1998 S.C.283)

5.

Robtas Singh v. Commissioner Agra Division.(A.I.R.1997 S.C.278)

6.

Harish Chander Singh v. S.N.Tripathi (A.I.R 1997 S.C.879)

7.

Hikmatali Khan v. Iswar Prasad Aiyer (A.I.R 1997 S.C.864)

8.

Prahalad Saran Gupta v. Bar Council of India (A.I.R 1997 S.C.1338)
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9.

Dr.Haniraj L Chusaniv. Bar Council of Maharashtra( A.I.R 1996 S.C.1708)

10.

In re Saxena and U.Saxena v. Hon’ble Chief Justice of India (A.I.R 1996 S.C.2491)

11.

Sambhu Ram Yadhav v. Hanuman Das Khatry 2001 16 SCC 165

12.

B.M.Verma v. Uttarkhand Regulatory Commission Appeal No.156 of 2007.

13.

R.K.Anand v. Registrar of Delhi High Court 2009 85 SCC 106.

14.

Harish Uppal v. Union of India 200 3 (1) ACC MR (SC) 1169.

15.

J.S. Jadhav Mustafa v. Haji Mohammed Yusuf AIR 1993 SC 1608

(Note: The above said case laws are to be referred from journals).

ACCOUNTANCY FOR LAWYERS
Accountancy is the science, art and practice of an accountant. it is adiscipline which records,
classifies, summarisesand interprets financial information about the activities of a person or concern so
that intelligent decisions can be made about the future actions.

FUNCTIONS OF ACCOUNTING:
1.

systematic record of transactions

2.

communicating resuts to the interested parties

3.

complinace with legal requirements

4.

ascertain the financial position of individual

ADVANTAGES OF ACCOUNTING:
1.

replacement of memory

2.

evidence in court

3.

settlement of taxation liability

4.

comparative study

5.

assistance to various parties

LIMITATIONS OF ACCOUNTING:
1.

records only monetary transactions

2.

no realistic information

3.

personal bias of accountant affects the accounting statements

4.

no real test of managerial performance

5.

it lacks a uniform procedure

NEED FOR ACCOUNTANCY FOR LAWYERS:
Lawyers have to maintain accounts and for this they should have the knowledge of accounting due
to the following reasons:
1.

as a member of the Bar Council, he should know its accounting.

2.

he should know Legal services Authorities and Supreme Court Legal Services 			
Committee.
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3.

he should know the accounting of Advocates as per Supreme Court rules.

4.

he shoild know the welfare fund accounting.

5.

he should kow how to trepare his own accounts.

CASE LAWS:
1. Hikmat Ali Khan v. Ishwar Prasad Arya and Others (AIR 1997 SC 864)
The Supreme Court held that the conduct of Ishwar Prasad, an advocate was such that his name
should be removed from the state roll of advocates as he was found guilty of an offence of attempting to
commit murder and convicted for it and as he was unworthy of remaining in the profession.
2. Pawan Kumar Sharma v. Gurdial Singh (1998(7) SCC 24)
The court held that mere ownershipof the taxi cannot lead to any irresistible conclusion that he was
engaged in “taxi business” to constitute a misconduct.
3. Harish Chander Singh v. Suman Dondey (1999(2) SCC 215)
The court held that the disciplinary committee of bar council could not have held the advocate guilty
of charge of misappropriation especially without going the whole of accounts.
4. Hamiraj L. Chulani v. Bar Council of Maharashtra & Goa (AIR 1996 SC 1708)
The Supreme Court held that the rule made by the bar council restricting the entry of a person
already arrying on other profession is not arbitrary and at the same time it does not impose reasonable
restrictions.

**********
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