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Protection of
Non-Economic Intellectual
Property Rights

Dr. A. David Ambrose**

“Intellectual Property” generally means knowledge or information
that has commercial value. And the intellectual property rights aim
at the protection of the application of the ideas and information of
commercial value. Intellectual Property Rights are normally negative
in nature and these rights are to stop others from doing certain
things. Thus the main object of Intellectual Property Rights regime
is to protect the economic interests. The economic rights include
such rights that have pecuniary value. However, certain non-economic
rights are also protected under the Intellectual Property Rights. For
example, apart from the economic rights of the author the moral
rights of the author are also protected under the copyrights law.

Copyright Law

Similar to other intellectual properties, the rights granted under
copyright are also essentially negative in nature. These rights are to
stop others from doing certain things and in some cases to stop even
the third parties who have independently reached the same ideas
from exploiting them without the permission of the right owner. In

**B.Sc., ML, Ph D, Department of Legal Studies, University of Madras, Chennai - 600 005.



short copyright gives the right holder a right to control the activities
of others. Thus copyright creates a monopoly, giving the right holder
certain exclusive rights, such as, right to reproduce the work in
copyright to make an adoption of the copyrighted work, right to
perform or display the work in public etc. For these reasons it is
often referred to as "bundle of rights”. It is pertinent to note that
only “expression” of the author is protected under copyright and not
the “idea”!

The prime objective of copyright la is to protect a person who
takes the initiative in creating a work and puts his hard labour and
skill for the same. Such person is called the author and owns the
copyright in the work he has created. The author can assign or transfer
his copyright to any other person for publication and marketing for
some consideration. Thus economic rights of the author are protected
by permitting financial gain to the author in consequence to his/her
work. The economic rights of the author under copyright are avaiiable
to the author for a fixed duration?. In addition to such economic
rights, non-economic moral rights are also available to the author
under copyright law.

Moral Rights:

Moral rights have been conferred on authors as special rights as
enumerated in section 57 of the Indian Copyright Act. In international
law, Article 6 of Berne Convention confers on authors the moral rights
known as droit moralseparately as distinguished from the economic
rights.?

Moral rights are the rights that relate to honour and integrity of
the creator of the work. It is more personal than commercial in nature.
Moral rights can be attributed only to those works where the author
and his work are so interwoven and inseparable. Accordingly it exists

1. Dr. A. David Ambrose, “Doctrine of Fair Use in Online Software Copyright Protection”, in
Dr. K. Vikraman Nair (Ed) Copyright Law Emerging Trends and Challenges (Kottayam, 2001) at 17.
2. Inthe case of literary, dramatic, musical or artistic works (other than a photograph) when published
during the lifetime of the author, copyright subsists during the lifetime of the author plus sixty years.
3. Art 6 bis of Berne Convention 1886 states: “Independently of authors” economic rights and even
after the transfer of the said rights, the author shall have the right to claim authorship of the work and
to object to any distortion, mutilation or other modification of or other derogatory action in relation to
the said work, which would be prejudicial to his honour or reputation”



only for literary, dramatic, artistic, musical works and films.

The moral rights have European origin (especially France), where
copyright is regarded as rights of natural persons in their personal
creation and not as rights in protected works. The notion that the
author who is a natural person creates the work by his intellectual
skill, paved the way for the protection of moral rights.

Need for the protection on Moral Rights :

The creative genius of individual authors and artists results in the
enrichment of the society’s culture. But quality creative genius is
brought out only in an environment that provides adequate protection
for creativity. Thus the authorship has a cultural function and therefore
it must be protected in the best interest of the society/community.

Article 27(2) of the Universal Declaration of Human Rights says,
“Everyone has the right to the protection of mora/and material interest
resulting from any scientific, literary or artistic production of which
he is the author” (emphasis supplied).

In this fashion, the protection of moral interests of the author is
recognized as a human right too in the individuals interest and also
that of the society.

Kinds of Moral Rights

Generally speaking moral rights consist of four rights namely (a)
right of paternity; (b) right against false attribution; (c) right of
disclosure/publication; and (d) right of integrity.

Rights of Paternity: The right of paternity safeguards the
creator’s right to claim authorship of a published or exhibited work.
Generally this right is perpetually unassignable and is not barred by
limitations. The protection of right of paternity lies in the fact that
the author must first assert it. Industrial designs, anonymous works
and computer-generated works are excluded from the purview of
this rights.

Rights against False attribution: An author’s name should
not be falsely attached to a work, which he/she did not create.



Right of Disclosure/Publication: This right gives the author
the right to decide whether or not to publish the work. This right
encompasses an artist’s right to decide whether the work is completed
and ready for publication. This right also enables the author to
withdraw the published work from circulation.*

Right of Integrity: This right prevents alteration and other
actions in the author’s work that may damage the author’s honour or
reputation. This right gives the author the right to modify his/her
work at the same time prevents the deformation of the work by
others. Thus, this right provides the protection against, alteration or
distortion of any artist’s work without his/her permission.

Protection of Moral Rights :

In India, in addition to economic rights moral rights are also
protected. Section 57 of the Copyright Act, 1957 recognizes and
protects such rights. The Copyright (Second Amendment) Act, 1994
reads as follows:

1) Independently of the author’s copyright, and even after the
assignment either wholly or partially of the said copyright,
the author of a work shall have the right.

(a) to claim authorship of his works; and

(b) torestrain or claim damages in respect of any distortion,
mutilation or-other act in relation to the said work which
is done before the expiration of the term of copyright if
such distortion, mutilation, modification or other act
would be prejudicial to his honour or reputation:
Provided that the author shall not have any right to
restrain or claim damages in respect of any adaptation
of computer programme to which clause(aa) of sub-
section (1) of section 52 applies.

Explanation: Failure to display a work or to display it to the
satisfaction of the author shall not be deemed to be an infringement
of the rights conferred by this section.

4. French law gives the author the right /e droit de repentir i.e.the right to recall his/her work and
amend it.



